B EUROPEAN COMMISSION
A ¥ Internal Market and Services DG
¢ Y
’ﬁ’ﬁ, % FINANCIAL INSTITUTIONS
% Banking and financial conglomerates

May 2007

Public consultation on the reorganisation and winding-up of credit
institutions

Page 1 of 14



OBJECTIVES OF THE CONSULTATION

1. This public consultation on the reorganisation and winding-up of credit
institutions takes place in the context of the current review of EU supervisory
arrangements which focuses on liquidity, lender of last resort, winding up and
reorganisation, crisis management, deposit guarantee schemes. The results
will be taken into the European Commission's report to the European
Parliament and the Council on the implementation of Directive 2006/48/EC
(Capital Requirements Directive) due by end 2011. This public questionnaire
forms part of the review of Directive 2001/24/EC on the reorganisation and
winding up of credit institutions.

2. The issues under examination are specific and technical. The primary targeted
audience of this consultation is the following:

= Ministries of Justice,

= Ministries of Finance,

= Supervisory authorities,

= Central banks,

= Cross-border banks,

= Legal firms,

» Insolvency specialists, experts, associations.

In addition to the primary audience, comments of any interested party to all or
part of the questions are welcomed and encouraged.

Issues that are not included in the questionnaire, but are of sufficient
importance to be dealt with, should also be raised as part of this consultation.

3. In the first part of this questionnaire, clarification is sought as to whether
Directive 2001/24/EC on the reorganisation and winding up of credit
institutions leaves gaps and ambiguities which need to be removed.

4. The second part of the questionnaire looks at issues raised in the context of
crisis management and reorganisation of banking groups (i.e. parent credit
institutions with subsidiaries in other Member States). Directive 2001/24/EC is
limited to credit institutions with branches in other Member States and does not
cater for banking groups. Each Member State where a legal entity is
authorised and supervised (including a subsidiary from a parent EU credit
institution) is responsible for the reorganisation and winding up of this entity.
The purpose of this second part is to take stock of legal frameworks across
Member States relating to the reorganisation of banking groups, and to identify
possible problems preventing a smooth crisis resolution process, which may
involve asset transfers across banking groups.



I OVERVIEW OF ISSUES RELATED TO DIRECTIVE 2001/24/EC

About the Directive

5. The Directive on the reorganisation and winding-up of credit institutions was
first proposed in 1985, but was finally adopted on 12 March 2001. The
Directive was aimed at filling the gap caused by the exclusion of credit
institutions from Council Regulation EC 1346/2000 on Insolvency Proceedings.

6. The purpose of the Directive is to ensure that a credit institution and its
branches in other Member States are reorganised or wound up according to
the principles of unity and universality, ensuring that there is only one set of
insolvency proceedings in which the credit institution is treated as one entity. In
this situation, the Directive ensures that the assets of the institution, no matter
where they are located, will be included in a single winding-up process, ruling
out any possibility of secondary proceedings. In other words, ring fencing
(separation of assets) is not permitted, which would have allowed
discrimination of creditors. The claims of any creditor that has its domicile,
normal place of residence or head office in a Member State other than the
home Member State of the credit institution is treated in the same way and
accorded the same ranking as the equivalent claims of creditors in the home
Member State.

7. The Directive did not aim to harmonise national legislation but to ensure
mutual recognition of Member States' reorganisation measures and winding up
proceedings as well as the necessary cooperation. In particular, national law
determines the nature (administrative or judicial) of reorganisation measures.

8. National implementation of the Directive ensures that the insolvency laws of
the home Member State where an EU credit institution is incorporated will
apply if it is subject to winding-up or reorganisation measures. As a matter of
principle, the proceedings will be governed in accordance with the law of the
home Member State, but the effects of such proceedings/measures on certain
contracts and rights, for example the rights of third parties (rights "in rem"), set
off claims, netting and repurchase agreements may be determined in
accordance with the law which governs the contract or the law of the Member
State where the assets are held or located. The Directive makes a distinction
between two categories of exceptions to the general conflict of laws rule, which
are different in scope. For certain contracts and rights (employment contract,
netting, repurchase agreement, transactions carried out in the context of a
regulated market), the Directive requires the application of another law in
particular to protect employees having a contract of employment with a credit
institution, to ensure the security of transactions in respect of certain types of
property. Other contracts and rights are protected from the effects of
insolvency proceedings. In particular, the adoption of reorganisation measures
or the opening of winding-up proceedings do not affect the creditor's rights "in
rem" (his property rights) in respect of assets located in a Member State other
than the one where the measures are adopted or the proceedings are opened.



The Directive also aims to ensure that home and host Member State
administrative, judicial and supervisory authorities cooperate in the
reorganisation and winding up-of a credit institution and its branches. In that
respect, the Directive envisages a consultation between authorities involved in
insolvency proceedings, using supervisors as a channel for transmitting
information.

Problems identified in the Directive

10.

A survey carried out in 2006 among members of the European Banking
Committee (representatives of EU Finance Ministries) identified the following
gaps and ambiguities in the Directive, for which confirmation and possible
ways forward are sought.

Problems regarding the scope of the Directive

a) Investment firms and collective investment undertakings are not covered by
EU Insolvency Regulation or the Directive. This may be seen as a gap in
the EU legislation.

Do you think that investment firms and collective investment undertakings should be covered
by this or a separate directive?

Yes/No - Comments and suggestions:

b) The Directive does not clearly state if it applies to electronic money
institutions irrespective of whether or not they have been waived from some
or all provisions of the E-money Directive. Approaches seem to vary from
one Member State to another.

Are electronic money institutions covered by the legislation implementing the Directive in your
country?

Do you think that more clarity is needed for e-money institutions?

Yes/No - Comments and suggestions:

Identified gaps and ambiquities

c) Article 5 requires host Member States' competent authorities to inform
home competent authorities about the necessity of reorganisation
measures for branches within their territory. This Article only confers upon
the host Member State a warning role and does not entrust the host
authorities with additional responsibilities in terms of reorganisation
measures, which lie with the home Member State.

Do you think that the wording of Article 5 may be unclear and that more clarity along the above
lines is needed?

Yes / No - Comments and suggestions:

How is this provision transposed into domestic law in your country?




d) The exchange of information under the Directive (Articles 4 and 5) between

supervisors and administrative or judicial authorities is an implicit exception
to the duty of professional secrecy as laid down in Article 44 and seq. of
Directive 2006/48/EC, but is not explicitly dealt with.

Do you think that more clarity is needed regarding professional secrecy?

Yes / No - Comments and suggestions:

How is this provision transposed into your country's law?

e) Under Article 16(2), the claims of all creditors in different Member States

shall be treated in the same way and accorded the same ranking as claims
of an equivalent nature. It has been observed that the provision can give
rise to problems in its application when there is no correspondence
between claims in different Member States. For instance, in the field of
taxes, the host Member State may have different types of taxes with
different ranking according to their type. If the tax claim of the host Member
State which has to be regarded as equivalent, does not correspond to any
of these types, the directive does not give any indication as to its ranking.

Do you think that more clarity is needed regarding the equivalence of the nature of claims?

Yes / No - Comments and suggestions:

f)

The issue is raised as to whether the conflict of law rules and the carve out
of Article 23-26 dealing with set-off, proprietary rights, netting and repos,
may give rise to implementation issues given current differences in wording
between different Directives like the Financial Collateral Arrangements
Directive (2002/47/EC) and the Directive 2001/24/EC on the winding-up
and reorganisation of credit institutions.

Do you think that there are problems in the implementation of these provisions? Is there a
need to insert harmonised definitions for these transactions in the Directive?

Yes /No - Comments and suggestions:

g) The Directive makes a distinction between two categories of exceptions to

the general conflict of laws rule, which are different in scope. For certain
contracts and rights, under article 20, the Directive requires the application
of another law in the context of the proceeding. On the other hand, under
article 21, creditor's rights "in rem" (his property rights) in respect of assets
located in a Member State other than the one where the measures are
adopted are protected from the effect of insolvency proceedings. One
possible ambiguity arises in the field of covered bonds. It is not clear which
is the applicable insolvency law in the case of a covered bond issued in a
Member state (A), backed by mortgages on immovable property located in
the same Member state (A), by a credit institution authorized in another
Member state (B).

Do you think that more clarity is needed regarding the conflict of laws rule to be applied in this
case (general rule, article 20.c or article 21)?




Yes/No - Comments and suggestions:

Problems related to exchange of information and proceedings

h) For information purposes, the specific measures and procedures (such as
name, competent authority, scope, content and effects) on the
reorganisation measures and winding-up procedures covered by each
national implementation of the Directive could be compiled in an informal
manner. This could ease the communication between authorities and
liquidators in different Member States.

Do you think that such a list will helpfully improve the communication between authorities?

Yes /No - Comments and suggestions:

i) There is no standardised form (like to the one used in Directive 2001/17/EC
on reorganisation and winding-up of insurance undertakings) competent
authorities may use for the publication in the Official Journal of the
European Communities. A unified form might also be developed with a
view to helping the communication between competent authorities in
different Member States and facilitating the information provided to known
creditors.

Do you think that such a standardised form would be necessary to improve information
provision?

Yes/No - Comments and suggestions:

j) The submission of an extract from the administrative or judicial authorities’
decision for publication (articles 6 and 13) in order to facilitate the exercise
of the appeal in good time is not subject to a specific deadline, but must be
carried out at the earliest opportunity, which may lead to legal uncertainty.

Do you think that a precise deadline for publication is needed to avoid legal uncertainty?

Yes / No - Comments and suggestions:

k) There is no centralized system in place for the provision of information on
opening reorganisation measures and winding-up proceedings. In order to
achieve a greater degree of transparency across the EU, a contact point
responsible for the publication of relevant information could be designated.

Do you think that a centralized contact point is needed to ensure a greater degree of
transparency?

Yes /No - Comments and suggestions:

l) The Directive applies to the branches of a third country credit institution
when the latter has branches within at least two Member States. However,
the Directive does not provide in such cases for a single proceeding. In
accordance with Articles 8 and 19, the authorities of the Member State



11.

hosting the branch should inform the competent authorities of the other
host Member States about their decision to adopt any reorganisation
measure or to open the winding-up proceedings regarding the branch they
host. The Directive further provides that the administrative and judicial
authorities and the competent authorities as well as the administrators and
liquidators must “endeavour” to coordinate their actions.

Do you think that there is benefit for improvement and concretisation of the provisions of the
Directive regarding third countries’ branches? Is there a need to have only one proceeding for
all third country branches of the same credit institutions?

Yes /No - Comments and suggestions:

The Commission Communication on Deposit Guarantee Schemes® identified
two potential obstacles for the functioning of Deposit Guarantee Schemes.

a) Currently, the information obligations under the Directive (Articles 4, 5 and
9) do not refer to Deposit Guarantee Schemes. A winding-up or
reorganisation of a credit institution usually triggers the payment of
compensation to depositors under Directive 1994/19/EEC. The Deposit
Guarantee Scheme would then subrogate to the rights of depositors
against the credit institution. Consequently, the work of Deposit Guarantee
Schemes would be facilitated if they were informed to the same extent as
the competent authorities under the articles referred to above.

Do you think that it would be useful to extend the scope of 'competent authorities' to Deposit
Guarantee Schemes?

Yes / No - Comments and suggestions:

b) In some Member States, claims of the national Deposit Guarantee Scheme
seem to have priority over claims of other creditors. This may lead to
problems when a Deposit Guarantee Scheme from another Member State
has to bear a part of the compensation and does not enjoy such a priority
right.

Does the legislation of your Member State provide such priority rights? Would it be useful to
harmonise such rights throughout the EU?

Yes/No - Comments and suggestions:

Further questions

12.

Are there any further gaps, ambiguities or conflicts in the Directive on the
reorganisation and winding up of credit institutions? Please provide detailed
description of the relevant issues.

1

Commission Communication on the Review of Directive 1994/19/EEC on Deposit Guarantee
Schemes of 27 November 2006, (COM/2006/729) final, p. 10.




13.

14.

Comments and suggestions:

OVERVIEW OF ISSUES RELATED TO THE TREATMENT OF FINANCIAL
GROUPS IN CRISIS SITUATION / UNDER REORGANISATION

This part of the questionnaire focuses on areas that are relevant for the
Commission service's wider work on crisis management. Some Member
States indicated, in the survey referred to in the first part of this questionnaire
that the present provisions in the Winding-up Directive for credit institutions do
not take into consideration the existence of financial groups and financial
conglomerates. Market developments such as an increase in the number of
cross-border banking groups together with the tendency for firms to centralise
risk management processes, means that banking groups are being
increasingly run as single entities. As a result we would like to find out whether
and how Member States' laws take into account these developments.

Is the scope of the Directive 2001/24/EC too narrow? Should extension of the scope to
banking groups be considered in order to keep pace with market developments?

Yes/No - Comments:

In a crisis situation the ability to transfer assets (from, and potentially to,
subsidiaries) across borders will be critical for the orderly resolution of a crisis.
Asset (collateral) transfers from one entity to another of the same banking
group are usually used to avoid any deterioration of situations. From a legal
point of view, such transfers may be impeded and "ring fenced" due to
provisions in banking, company and insolvency laws. The following questions
aim to take stock of the situation in different Member States in order for the
Commission services to better ascertain the scope of legal and practical
obstacles to the transfer of assets from subsidiaries to the parent or vice-
versa.

Is the ability to transfer assets from the parent to the subsidiary or vice-versa necessary in
crisis situations? Should it be facilitated and if so how?

Yes/No - Comments:

A. Banking law and regulatory responsibilities of the competent authorities

15.

Supervisors are required to safeguard the financial "health” of their domestic
financial entities (parent credit institution, subsidiaries...) in terms of stability,
solvency and liquidity. This may include controlling asset transferability in the
context of crisis management. In some jurisdictions, banking law may prohibit




credit institutions (including subsidiaries) from entering into transactions that
might be "disadvantageous" to them.

a. Do banking laws pose limits on transactions that might be considered
disadvantageous or detrimental for a credit institution, with the result that they
will either be considered null and void or capable of triggering supervisory
action?

Yes/No - Comments:

b. Are competent authorities empowered or obliged to prevent or prohibit
intra-group transactions:

I) in going concern situations?
ii) in crisis situations?

lif) in crisis situations if transactions are deemed detrimental to the
subsidiary/parent?

Yes/No - Comments:

C. Even if competent authorities of the home and the host Member States
agree to the asset transfer in the context of a crisis, can competent authorities
according to national rules be held liable for any deterioration of the situation?

Yes/No - Comments:

d. Is it for judicial authorities or competent authorities to deem whether a
transaction is detrimental to a credit institution? Are the detrimental
transactions precisely defined by law (or case law)?

Yes/No - Comments:

e. Does national law require intra-group transfers to take place on an
arms' length basis (i.e. under market conditions)?

Yes/No - Comments:

f. Are there other legal impediments in national financial
legislation/regulation or specific requirements preventing subsidiaries
transferring assets to the parent (or vice versa)?

Yes/No - Comments:




B. Company law

16.

Company laws of Member States regulate in different ways the extent to which
parent companies can instruct their subsidiaries to engage in transactions in
the interest of the group, and subsidiaries may not validly consent to
transactions which are not in their interest.

a. Do provisions of company law prohibit intra group transactions that
might be disadvantageous or detrimental for a parent or subsidiary? To what
extent is a banking group's interest a lawful objective (i.e. the group interest for
a particular transaction may outweigh the interest of the parent or subsidiary)?

Yes/No - Comments:

b. Could the conclusion of a contract or the adoption of a decision which
may prove detrimental to the subsidiary be challenged and reversed? By
whom? Under what circumstances?

Yes/No - Comments:

C. In which circumstances, where asset transfers take place with the
parent undertaking or other related parties, may the management body of a
subsidiary be held responsible?

Comments:

d. In the case of asset transfers in the interest of the group, is the parent
undertaking required, under national law, to guarantee obligations of the
subsidiaries vis-a-vis creditors?

Yes/No - Comments:

C. Insolvency law

17.

Under Insolvency laws, intra-group transactions may be retroactively
considered void or ineffective when carried out during a "suspect period”,
which varies from one Member State to another and according to the
transaction concerned. This may include transfer of assets free of charge or for
a markedly undervalued compensation, payment of a debt that had existed
before the suspect period, collateralising an obligation that has already existed
before the suspect period. Such legal uncertainty may make crisis
management difficult and could lead to a suboptimal result of the
reorganisation. In some Member States' law or case law however, some
solutions are already available to treat groups in insolvency differently from
single entities. These might range from joint insolvency proceedings, the

10




appointment of special administrators to ensure proper co-ordination and
exchange of information, to consolidation of assets and liabilities of different
group members. Views are sought on how groups are treated in EU Member
States.

a. According to national law, is it presently possible to initiate a joint
insolvency (reorganisation or winding-up) proceeding that includes all or a part
of a financial group? When:

() both the parent and subsidiary are insolvent?

(ii) the parent is solvent and the subsidiary is insolvent?

(iii) the parent is insolvent and the subsidiary is solvent?

Yes/No Comments:

b. What are the conditions for these situations? Do they imply fully-fledged
insolvency proceedings or merely procedural steps to ensure e.g. proper
exchange of information?

Comments:

C. Do your answers differ if the subsidiary is situated in a different
jurisdiction to the parent?

Yes/No - Comments:

d. Who or which organization/authority may decide to treat financial group
members jointly in insolvency or crisis management in your country?

Comments:

e. Is it presently possible in your Member State to appoint one insolvency
representative, administrator to all members of a financial group involved into
the proceedings? What are the conditions for this? Does this differ depending
on whether the group is domestically located or cross-border?

Yes/No - Comments:

f. Can a single reorganization plan be implemented in your Member State
for:

(i) the whole financial group if it is domestic?

(ii) the whole financial group if it has cross-border subsidiaries?

11




Yes/No - Comments:

g. Are intra group transactions (e.g. asset transfers) taking place before
the commencement of insolvency proceedings treated differently from
transactions with unrelated parties in the Member States' insolvency
legislation, in particular with regard to provisions for the avoidance of
transactions?

Yes/No - Comments:

h. For a successful reorganisation, further financing of the insolvent entity
is crucial. Questions arise on the possibility of using funds raised by e.g. the
parent in one jurisdiction to finance the reorganisation operation of a subsidiary
in another. This kind of financing is more likely to happen if the priority of post
commencement financing is assured ahead of unsecured claims under both
reorganisation and winding-up proceedings. What are the present rules for
intra group financing after the commencement of reorganisation and winding-
up proceedings? Under what circumstances can the assets of the solvent
financial group member be used to finance the operation of the insolvent
member?

Comments:

I Is it presently possible in your Member State to extend liability® to other
members of the group that are not included in the insolvency proceedings?
Under which conditions?

Yes/No - Comments:

J- Is consolidation or pooling® of assets of group members under
reorganisation or winding-up proceedings possible in your Member State?
What are the conditions for consolidation or pooling of assets for:

(i) Financial groups operating domestically?

(i) Financial groups operating cross-border?

Yes/No - Comments:

2 Laws may recognize circumstances in which exceptions to limited liability are available and related companies
and relevant office holders could be found liable for the debts and actions of a group member.

% Unlike to joint administration where the assets and liabilities of the debtor remain separate, consolidation or
pooling permits the court to disregard the separate identity of companies and consolidate assets and
liabilities, or in other words treat them as single entity.
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D. Crisis management and reorganisation of banking groups

18.

19.

According to national law, to what extent are competent authorities involved in
the reorganisation process (e.g. consultation from judicial authorities before
deciding on the implementation of reorganisation measures). Under which

circumstances (e.g. suspension of payments)?

Comments:

In addition to the problems raised above, are there other issues relating to
crisis management and reorganisation of financial groups in the EU which

require particular attention?

Yes/No - Comments:

DATA OF RESPONDENTS

20.

21.

For reference and in order to be able to contact the respondent in case of a
need for clarification or further discussion, please provide the following data for

the Commission.

Name of person completing the
questionnaire

Country

Name of organisation

Type of organisation (e.g. government,
representative  organisation, financial
supervisor, financial institutions etc.)

Address

Telephone

Email address

Do you agree to have your responses published on the Commission's

websites?

Yes / No

13




22.

Please send the completed questionnaire by the 30" of September 2007
in English via email to the following address:

markt-winding-up-consultation@ec.europa.eu

If you have any questions please send them to the same address.
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