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NATIONAL IMPLEMENTING MEASURES

List of the national implementing measures
notified to the European Commission

General observations

Ustawa z dnia 12 wrzes$nia 2002 r. o elektronicznych
instrumentach platniczych (Dz.U. 2002 nr 169 poz.
1385)

Act of 12 September 2002 on electronic payment
instruments

(Hereinafter referred to as ‘EPI’)

The EPI is a specific piece of legislation designed exclusively to lay down the principles of issuing and using electronic
payment instruments, including electronic money as well as the rights and obligations of parties arising out of contracts for
the electronic payment instrument.

The EPI moreover contains provisions with respect to establishment, internal organisation, pursuit of activity, supervision
and liquidation of electronic money institutions.

The transposition of the Directive has been partially accomplished through the amendment of the EPI. The amendment
concerned the existing Polish legislation concerning electronic money which was adopted in 2002 with a view of
transposing Directive 2000/46/EC. The changes foreseen by the said amendment entered into force on 24 October 2011.
The EPI was adopted on 12 September 2001 and entered into force on 12 October 2003.

The text of the EPI can be found in Polish at:

http://isap.sejm.gov.pl/DetailsServlet?id=WDU20021691385

List of additional national implementing
measures referred to in the conformity
assessment

General observations

Ustawa z dnia 19 sierpnia 2011 r. o uslugach
platniczych (Dz.U. 2011 nr 199 poz. 1175)

Act of 19 August 2011 on payment services

The Act of 2011 is the main act that was adopted in order to transpose the provisions of Directive 2007/64/EC. The scope
of this act is similar to that of the Directive and it covers the majority of the Directive provisions. The law is divided into
the following Parts:

- Part I: General provisions
- Part II: Informational Obligations Regarding the Provision of Payment Services
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NATIONAL IMPLEMENTING MEASURES

(Hereinafter referred to as ‘APS’)

- Part 111: Rights and Responsibilities Regarding the Provision of Payment Services and Making Use of Them
- Part IV: Domestic Payment Institutions

- Part V: The Taking Up and Conduct of Business in the Territory of a Host Country by a Payment Institution
- Part VI: Supervision of Domestic Payment Institutions and of Branches of EU Payment Institutions

- Part VII: Payment Services Offices and Savings and Credit Unions

- Part VIII: The Register of Domestic Payment Institutions and Other Providers

- Part IX: Civil and Criminal Liability

- Part X: Amendments to Legislation Currently in Force

- Part XI: Transitional and Final Provisions

With the exception of two articles, which do not have any influence on the transposition of the Directive, this Act entered
into force 30 days after the date of is publication.

Two secondary legislative acts, namely Regulation on method of calculation of 2011 and Regulation on guarantees of 2011
have further been issued on the basis of the APS. Regulation on method of calculation of 2011 has been taken into account
in the report at hand.

The APS was adopted on 19 August 2011 and entered into force on 24 October 2011.

The text of the APS can be found in Polish at:

http://isap.sejm.gov.pl/DetailsServlet?id=WDU20111991175

Ustawa z dnia 21 lipca 2006 r. o nadzorze nad rynkiem
finansowym

Act of 21 July 2006 on Financial Market Supervision

(Hereinafter referred as ‘FMS’)

The FMS defines the organisation, scope and purpose of supervision over the financial market.

The reference to the FMS has been made for the purpose of assessing Article 13 of the Directive. Its applicability has been
also indicated in the correspondence table provided by the national authorities.

The FMS was adopted on 21 July 2006 and entered into force on 19 September 2006.
The FMS is available in Polish from the internet system of legal acts of the Republic of Poland, through the following link:

http://isap.sejm.gov.pl/DetailsServlet?id=WDU?20041461546 http://isap.sejm.qov.pl/DetailsServlet?id=WDU20061571119
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NATIONAL IMPLEMENTING MEASURES

Rozporzadzenie Ministra Finans6w z dnia 22 listopada
2011 r. w sprawie metody obliczania kwoty, o ktorej
mowa w art. 76 ust. 4 pkt 2 ustawy o ustugach
platniczych (Dz.U. 2011 nr 261 poz. 1557)

Regulation of the Minister of Finance of 22 November
2011 on the method of calculating the amount referred to
in Article 76. 4 point 2 of the Act on payment services

(Hereinafter referred to as —Regulation on method of
calculation of 2011)

Regulation on method of calculation of 2011 is a secondary legislative act that was issued on the basis of the APS and
deals with calculation method of own funds of a payment institution. On the basis of a cross-reference between the APS
and the EPI, it has been used for the transposition of rules governing own funds of electronic money institutions.

This Regulation entered into force 14 days after the day of its adoption.

The Regulation was adopted on 22 November 2011 and entered into force on 17 December 2011.

The text of the Regulation can be found in Polish at:

http://isap.sejm.gov.pl/DetailsServlet?id=WDU20112611557

Rozporzadzenie Ministra Finansow z dnia 24 wrze$nia
2003 r. w sprawie okreSlenia zasad ostroznoSciowych,
okreslajacych dopuszczalne ryzyko w dzialalnoSci
instytucji pieniadza elektronicznego, oraz zakresu ich
stosowania, rodzajow instrumentéw finansowych i
zasad inwestowania w nie Srodkéw z tytulu zobowiazan
podjetych w wyniku wydawania pieniadza
elektronicznego oraz innych zasad ograniczania ryzyka
(Dz.U. 2003 nr 175 poz. 1701)

Regulation of the Minister of Finance of 24 September
2003 on the safeguarding measures setting out risk criteria
to be fulfilled by the electronic money institutions as well
as the scope of possibility to use financial instruments,
types of financial instruments and rules of investing therein
funds taken for the purpose of issuing electronic money
instruments.

(hereinafter referred to as — Regulation on the safeguarding
measures)

Regulation on the safeguarding measures is a secondary legislative act that was issued on the basis of Article 48 of the EPI
and sets out risk criteria to be fulfilled by the electronic money institutions as well as the scope of possibility to use
financial instruments, types of financial instruments and rules of investing therein funds taken for the purpose of issuing
electronic money instruments.

The Regulation was adopted on 24 September 2009 and entered into force on 1 May 2005.

The text of the Regulation can be found in Polish at:

http://isap.sejm.gov.pl/DetailsServlet?id=WDU20031751701

Conformity Assessment of Directive 2009/110/EC_Poland



http://isap.sejm.gov.pl/DetailsServlet?id=WDU20031751701

NATIONAL IMPLEMENTING MEASURES

"\'ii

Conformity Assessment of Directive 2009/110/EC_Poland




SUMMARY

1. Executive summary

Overall, the transposition of Directive 2009/110/EC (hereinafter referred to as ‘the Directive’) into the Polish legislation is partially conform. Subsequent to the analysis of the Directive
provisions, numerous cases of partial and non-conformity have been detected. In addition, it is observed that the transposition is often implied through a rather dubious reference to the
Act on payment services (the Polish Act transposing the PSD). Moreover, plenty of nuances and discrepancies have been detected. Those however have been considered to be of
linguistic or structural nature and therefore assessed as not affecting conformity.

The Directive was principally transposed into the Polish legislation through the amendment of the Act of 12 September 2002 on electronic payment instruments (hereinafter referred to
as ‘EPI’). Nevertheless, reference to other acts has been necessary, in particular to the Act of 19 August 2011 on payment services (hereinafter referred to as ‘APS”).

The transposition of the Directive has been partially accomplished through the amendment of the EPI. The amendment modified the existing Polish legislation on electronic money,
which was adopted in 2002 with a view of transposing Directive 2000/46/EC. The amendments entered into force on 24 October 2011.

The EPI is a specific piece of legislation designed exclusively to lay down the principles of issuing and using electronic payment instruments, including electronic money as well as the
rights and obligations of parties arising from contracts for the electronic payment instrument. The EPl moreover contains provisions with respect to the establishment, internal
organisation, pursuit of activity, supervision and liquidation of electronic money institutions.

Throughout the Report, there was also a need to refer to additional national implementing measures, mainly to the APS. This Act stipulates the performance of payment services in
Poland as well as amends many already existing legal acts. It has been adopted with a view of implementing the PSD. There is a close interrelation between the APS and the EPI. In the
light of the assessment performed, it can be concluded that while the EPI stands for lex specialis, the APS can be considered as lex generalis with regard to the regulation of electronic
money business in Poland.

First, the reference to the APS results from an explicit cross-reference available in the EPI. Article 39 provides for a direct application of the provisions of Chapter I, Part [V of the APS
towards electronic money institutions. Second, the APS also contains a general cross-reference according to which the APS shall be applicable to the issue and use of the electronic
payment instruments referred to in the EPI. For clarity purposes, this Article has been used in all those cases where the EPI was silent. It should be stressed however that its wording is
not as explicit and straightforward as it would be advisable. It refers solely to the issue and to the use of electronic money, and thus creates a fair confusion as to which exactly aspects of
electronic money business the APS shall be applicable. Regardless of this problematic interpretation, for the purpose of this assessment, it has been considered that whenever the EPI
remains silent, the provisions of the APS clearly corresponding to the matter regulated by the Directive are invoked. Though, de lege lata the unlimited application of the APS towards
electronic money institutions in all the situations regulated by the Directive is not certain, such solution in any event is in line with what de lege ferenda is foreseen to be achieved at a
further stage of completing the transposition of the Directive.

For completeness sake, it should be noted that the Polish government while facing a partial transposition of the Directive, has already started legislative works aimed at amending the
legal status quo with respect to payment services and to electronic money business. According to the governmental documents publicly available, the amendment of the APS and the
repeal of the EPI are foreseen. The legislator intends to regulate in a more comprehensive manner payment services and electronic money distribution. This fact should be borne in mind
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when studying the following assessment which focuses solely on those pieces of Polish legislation which are in force at the time. Therefore, observations drawn in the light of the
legislation assessed should be treated as only temporal. The Polish legislator is aware of the existence of a number of gaps and loops in the Polish legislation as well as of dubious
references between the EPI and the ASP. This situation is about to change when electronic money business will be entirely covered by the APS and doubts as regards applying various
provisions of the APS towards electronic money will rise no longer.

The Polish Financial Supervisory Authority (hereinafter referred as ‘PFSA’) supervises the financial services industry in Poland. This includes credit institutions, insurance firms,
investment companies, exchanges, pension scheme as well as payment institutions and credit unions.The aim of financial market supervision is to ensure regular operation of this market,
its stability, security and transparency, confidence in the financial market, as well as to ensure that the interests of market actors are protected. PFSA activity shall be supervised by the
President of the Council of Ministers.

2.  Theimplementation of Directive 2009/110/EC

2.1. Scope

The scope of application of the electronic money regulations in Poland is narrower compared to the one foreseen by the Directive. Poland does not explicitly recognise post office giro
institutions, the European Central Bank and national central banks when not acting in their capacity as monetary authority or other public authorities nor Member States or their regional
or local authorities when acting in their capacity as public authorities as entitled to issue and redeem e- money. In consequence, transposition of Articles 1(1)(c), (d), (e) of the Directive
has been considered as not conforming. In addition, the Polish legislation does not explicitly exclude monetary value that is used to make payment transactions exempted as specified in
Acrticle 3(1) of Directive 2007/64/EC from the scope of the Polish electronic money regulation. This discrepancy has been assessed as not conforming to the Directive requirement
foresees in Article 1(5).

2.2. Terminology
In general, Poland applies equal terms as the ones employed in the Directive. Those terms have acquired the same meaning as in the Directive.
Nevertheless, it should be noted that the term ‘electronic money issuer’ of the Directive has been given a narrower scope in the Polish corresponding legislation.

2.3. Explanatory note on the assessment
Conformity applies to cases whereby the national provisions follow all requirements of the corresponding provision of Directive 2009/110/EC. Some requirements of the Directive
provision may not be explicitly transposed. National provisions can however be considered as conform as far as the silence does not affect the proper implementation of all requirements
and that the missing ones can be inferred.
Partial conformity applies to cases whereby the national provisions do not follow all the requirements of the Directive provision, or are silent about requirements, which are considered
minor but necessary. In cases of partial conformity, the interpretation of the national provision does not hamper the proper implementation of the Directive provision as a whole, and,
missing requirements cannot be inferred.
Non conformity applies to cases whereby the Directive provision is not transposed or the national provisions do not follow either, all requirements of the Directive provision, or, the

main ones. In cases of non conformity, the interpretation of the national provisions hamper the proper implementation of the Directive provision as a whole, and missing requirements
cannot be inferred either. Also considered are additional requirements and exemptions, which hamper the proper implementation of the Directive provision.
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The cases where there are no headings relate to options laid down by the Directive provision that Member States has not chosen to apply, or, to obligations resting upon the European
Commission.

2.4. Legal analysis

2.4.1. Title | — Scope and definitions

The transposition of Title I in Polish legislation can be in general considered as partially conform to the Directive. A large number of cases of partial and non-conformity have been
concluded regarding the scope of the Directive, whereas the part relevant to definitions has much fewer discrepancies. The wording used by the national legislator is different from the
one of the Directive.

2.4.3.1. Articlel

Overall, Article 1 has not been properly transposed into the Polish law.

Partial conformity has been concluded with respect to Article 1(1) introductory wording and 1(2), while non-conformity has been concluded towards Article 1(1)(c), (d), (e) and 1(5) of
the Directive.

First, Poland did not recognise post office giro institutions, the European Central Bank and national central banks when not acting in their capacity as monetary authority or other public
authorities nor Member States or their regional or local authorities when acting in their capacity as public authorities as entitled to issue and redeem e- money. Second, not every
requirements enclosed in Chapter Il of the Directive have been transposed.
On the other hand Poland recognised banks and other credit institutions next to electronic money institutions as legal entities allowed to issue and redeem electronic money in Poland.
What is more in line with the Directive, Poland excluded payment instruments that can be only used and accepted by the issuer thereof under a commercial agreement between the holder
and the issuer from the scope of application of most of the electronic money regulations.

2.4.3.1. Atrticle 2
Article 2 taken as a whole has been considered as partially transposed in the Polish law.

This is due to the fact that the definition of ‘electronic money issuer’ is not properly reflected by the Polish legislation. Despite the fact that the definition is not literally present in the
EPI, the scope of the term of ‘electronic money issuer’ in the meaning of the Polish law does not encompass the persons specified in Article 1(1)(c), (d) and (e) of the Directive.

The definitions of ‘electronic money institutions’, ‘electronic money’ as well as the term ‘average outstanding electronic money’ have been properly reflected by the Polish law.
2.4.2. Title Il — Requirements for the taking up, pursuit and prudential supervision of the business of electronic money institutions

Title I of the Directive is transposed solely in its general lines, by provisions of the EPI and cross-referred provisions of the APS. The technique that has been followed by the Polish

legislator with regard to the transposition of this Title is to build it around substantial references to the provisions set for payment institutions. Therefore, where the Directive refers to

Directive 2007/64/EC, the conformity of the appropriate dispositions applicable to electronic money institutions has been assessed, without detecting, in general, major discrepancies.

Taken as a whole, the transposition of Title 11 is rather partial. Though the basic principles inspiring the Directive are reflected in the Polish law, there are plenty of specific dispositions
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missing in the Polish legislation. .In particular, the large volume of cases of partial and non-conformity has been encountered regarding the general prudential rules and the optional
exemptions. In terms of the wording employed, the vocabulary adopted by the national legislator is quite different.

2.4.3.1. Article 3 — General prudential rules

The Polish legislation regarding electronic money institutions contains a reference to the dispositions applicable to payment services institutions and transposing some of the listed
Articles of Directive 2007/64/EC. According to Article 39 of the EPI, as far as the taking up and the pursuit of the business of electronic money institutions is not regulated by this Act,
provisions of Part IV, of Chapter I of the Act of 19 August 2011 on payment services (‘APS’) shall apply accordingly. Concerning other provisions of the APS located outside Chapter |
of Part IV thereof, the cross-reference present in Article 5(4) of the APS has been used. It should be stressed that this reference is not as straightforward and leaves fair confusion with
regard to which aspects of electronic money business provisions of the APS shall apply. However, for the purpose of this assessment the said cross-reference has been interpreted as if it
was referring to all those aspects which have not been regulated under the EPI and consequently corresponding provisions of the APS has been quoted in order to imply the transposition.

Avrticle 3(1) has been assessed as partially conform in order to emphasise the fact that even though the reference to the APS can be implied, there are plenty of relevant discrepancies and
missing requirements in the Polish law compared to the Directive.

Article 3(2) concerning the information obligations in case of material changes in measures taken for safeguarding funds has been transposed in a conform manner into the Polish
legislation.

Avrticle 3(3) concerning the mandatory authorisation for the acquisition of qualifying holding is partially transposed into the Polish law. Although some parts of the Directive
requirements can be implied from cross-referred provisions of the APS, the specific dispositions of the Directive are not reflected in the Polish law, thus resulting in partial conformity.

Article 3(4) and 3(5) concerning the exercise of the activities of the electronic money institutions through other authorised entities are considered to have been correctly transposed by a
cross-referred application of the corresponding provision of the APS. It is noteworthy that in order to ensure clarity of legislation the foreseen amendment provides for explicit regulation
of branches and intermediaries of electronic money institutions.

2.4.3.1. Article 4 — Initial capital
Article 4 is transposed in a conform manner by the EPI. In addition, the transposition is literal.
2.4.3.1. Article 5 - Own funds

In general, the provisions concerning the own funds to be held by electronic money institutions are contained in the EPI. Following a cross-referred application of the APS towards
electronic money institutions, specific dispositions of the APS aimed at regulation of own funds of payment institutions have been used in order to imply a complete transposition. Only
one case of partial conformity has been detected with respect to Article 5 of the Directive, which is Article 5(4) of the Directive. The Polish law does not stipulate that the authorities
may allow the institution to calculate its own funds requirements on the basis of a representative portion assumed to be used for the issuance of electronic money, provided such a
representative portion can be reasonably estimated on the basis of historical data and to the satisfaction of the competent authorities.

2.4.3.1. Article 6 — Activities

Article 6 of the Directive has been assessed as transposed in a conform manner in general. No reference to the APS was needed. No major interpretation issues have been encountered.
The provision reflecting the content of Article 6 of the Directive has been ensured in the EPI. Nevertheless, the transposition of Article 6(3) of the Directive was considered as partially
conform as the Polish provision does not explicitly state that any funds received by electronic money institutions from the electronic money holder shall be exchanged for electronic
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money without delay.
2.4.3.1. Atrticle 7 — Safeguarding requirements

Overall, Article 7 has been considered as only partially transposed into the Polish legislation. The Regulation on the safeguarding measures 2003 adopted on the basis of the EPI does not
reflect all requirements rising in the light of the Directive 2006/49/EC referred to in Article 7 of the Directive.

In particular, the transposition of Article 7(1) of the Directive concluded in partial conformity as the national provision was too general to cover all the specific requirements on
safeguarding of funds. A conclusion on partial conformity was also drawn with regard to the transposition of Article 7(2) first subparagraph of the Directive, as the Polish legislation
allows electronic money institutions to invest their assets in mortgages and bank accounts in national banks and credit institutions, whereas the Directive refers solely to debt securities
issued or guaranteed by public institutions, central banks and governments or institutions qualifying certain level of risk. In addition, concerning Article 7(2) second subparagraph of the
Directive, a case of non-conformity arises due to the fact that the Polish law does not refer to units in an undertaking for collective investment in transferable securities (UCITS) to be
treated as secure, low-risk assets in which electronic money institutions may invest.

2.4.3.1. Article 8 — Relations with third countries

Article 8(1) of the Directive has been considered as transposed in a conform manner thanks to a cross-reference to the provisions of the Polish Banking Law.

Article 8(2) concerning the obligation for Member States to notify the Commission of all authorisations for branches of electronic money institutions having their head office outside the
Community and 8(3) concerning agreements with third countries are not transposed.

The fact that those provisions were not specifically transposed gives rise to an issue of partial conformity as regards Article 8(2), as the lack of legislative specification does not
automatically entail the non-compliance with the communication obligation. As regards Article 8(3), the non transposition does not raise any issue of conformity, as it does not contain
any positive obligation for the Member States.

2.4.3.1. Article 9 — Optional exemptions

Article 9 is transposed by Article 45 of the EPI. However, the transposition is not complete. Non-conformity has been concluded as regards the following provisions: Article 9(1) fourth
subparagraph, 9(3), 9(6) and 9(9) of the Directive, whereas partial conformity has been concluded with respect to Article 9(1) second subparagraph, 9(2), 9(5) introductory wording,
9(5)(b) of the Directive.

It is important to remark that Article 9 of the Directive waives the application of the provisions of Chapter 5 of the EPI as far as supervision in concerned. It should be noted that Chapter
5 contains various types of provisions related to the activity held by electronic money issuers. It has been remarked that the waiver should be more straightforward in order to avoid
unnecessary confusions. Despite this unclear exclusion of provisions of Chapter 5 of the EPI, the electronic money institutions benefitting from the waiver continue to be subject to the
general provisions as regards establishment requirements, and therefore they do not constitute a special category of electronic money institutions at this regard.

2.4.3.  Title lll — Issuance and redeemability of electronic money

In principle, Title III of the Directive has been transposed in a partially conform manner. There have been a large number of non-conformity cases the majority of which were located in
the transposition of Article 11 on issuance and reedemability. In terms of the wording employed, the vocabulary opted by the national legislator is different in this part as well.

2.4.3.1. Article 10 — Prohibition from issuing electronic money

Conformity Assessment of Directive 2009/110/EC_Poland




The transposition of Article 10 of the Directive has been implied from the fact that solely specifically authorised institutions are entitled to issue electronic money in Poland.
2.4.3.1. Atrticle 11 - Issuance and redeemability

Article 11 of the Directive has been only partially transposed into the Polish law. In general terms, Poland ensured redeemability of electronic money by its holder at any time.
Accompanying and additional fees can be stipulated only in the straightforward and clear contract concluded between the parties. On the other hand, Polish legislator did not provide for
any specific requirements concerning stipulation of additional fees as set by the Directive. In consequence, Article 11(4) of the Directive which lays down those conditions has been
assessed as not transposed. In addition, provisions corresponding to Article 11(5), (6) and (7) of the Directive have not been detected resulting in conclusion of non-conformity.

2.4.3.1. Article 12 — Prohibition of interest
Avrticle 12 is not transposed in the Polish legislation. Therefore, a conclusion of non-conformity has been reached.

2.4.3.1. Article 13 — Out-of-court complaint and redress procedures for the settlement of disputes
Conformity with Article 13 of the Directive has been concluded following the general application of Article 18 of the FMS.

2.4.4. Title IV — Final provisions and implementing measures

The transposition of the final provisions and measures of the Directive in national legislation presents some difficulties. On the one hand, due to the fact that the full harmonisation
required by Article 16 was not ensured; and on the other hand, the transitional provisions have either not been transposed or have undergone an erroneous transposition.

2.4.3.1. Article 16 — Full harmonization

With regard to Article 16(1) of the Directive, non-conformity is concluded due to a number of discrepancies between the Polish legislation and the requirements laid down by the
Directive. As revealed by the assessment, a full harmonisation has not been ensured.

On the other hand, conformity has been concluded with respect to Article 16(2) guaranteeing that electronic money issuers comply with the provisions of the national law implementing
the Directive.

2.4.3.1. Article 18 — Transitional provisions

Non-conformity has been concluded with regard to Article 18 due to the lack of transposition into the Polish legislation. As such, the transitional periods laid down by the Directive with
regard to electronic money institutions that have taken up their activities prior to the implementation of the Directive have not been respected by the Polish legislator.

3. Conclusions on conformity

3.1. Cases of partial conformity

Article 1(1) introductory wording of the Directive, partial conformity has been concluded as the EPI does not refer to all elements of Article 1 of the Directive.

Article 1(2) of the Directive, partial conformity has been concluded in order to stress the fact that not all the Directive requirements have been properly transposed.
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Article 2, introductory wording of the Directive, partial conformity is concluded due to the fact that not all Directive definitions are reflected by the Polish law.

Article 2 point (3) of the Directive, despite the fact that there is no literal definition of electronic money issuer present in the Polish law, partial conformity has been concluded as the
Polish law does not recognise the persons referred to in Article 1(1) (c), (d) and (e) of the Directive, therefore the scope of the term in question is narrower in the Polish legislation.

Article 3(1) of the Directive, despite the fact that, overall, the PSD has been properly transposed into the Polish law and most of the quoted provisions may apply accordingly towards
electronic money institutions thanks to a cross-reference available in the EPI (Article 39), in light of the detailed observations presented below, the transposition of Article 3 of the
Directive taken as a whole is partial.

Avrticle 3(3) first subparagraph of the Directive, partial conformity has been concluded due to the fact that the notification required by the Polish law refers to the situation after
making changes in shareholding (post factum), whereas the Directive refers to the situation before the shareholder takes any steps relating to his shareholding. The role of the Polish
provisions in terms of ensuring safeguarding is therefore smaller compared to the Directive.

Avrticle 3(3) second subparagraph of the Directive, partial conformity has been concluded as the discrepancy between the Polish law and the Directive lies in the fact that the
obligation of notification does not refer to the shareholder who is about to acquire or sell his shares, but solely to the size of holding held by certain persons.

Article 3(3) third subparagraph of the Directive, due to the fact that the Polish law does not mention injunctions, sanctions against directors or managers, or the suspension of the
exercise of the voting rights attached to the shares held by the shareholders or members in question. Though the Polish law ensures some mechanisms against the detriment of the
prudent and sound management of the institution (such as withdrawal of authorisation) partial conformity was suggested.

Avrticle 5(4) of the Directive, partial conformity has been concluded as the Polish law does not refer to the first part of the Directive provision stipulating that the authorities may allow
the institution to calculate its own funds requirements on the basis of a representative portion assumed to be used for the issuance of electronic money, provided such a representative
portion can be reasonably estimated on the basis of historical data and to the satisfaction of the competent authorities.

Article 6(2) first subparagraph (e) of the Directive, due to the lack of explicit reference to the national and Community law which may somehow hamper legal certainty as literally
required by the Directive.

Avrticle 6(3) of the Directive, the Polish provision does not explicitly state that any funds received by electronic money institutions from the electronic money holder shall be exchanged
for electronic money without delay.
Article 7(1) of the Directive, partial conformity has been concluded as the national provision was too general to cover all the specific requirements on safeguarding of funds.

Art. 7(2) first subparagraph of the Directive, the Polish legislation allows electronic money institutions to invest their assets in mortgages and bank accounts in national banks and
credit institutions, whereas the Directive refers solely to debt securities issued or guaranteed by public institutions, central banks and governments or institutions qualifying certain level
of risk.

Article 8(2) of the Directive, partial conformity has been concluded as there is no specific disposition in the Polish law which would reflect the Directive provision in question.

Avrticle 9(1) second subparagraph of the Directive, partial conformity has been concluded as the Polish law does not refer to the first part of the Directive provision stipulating that the
authorities may allow the institution to calculate its own funds requirements on the basis of a representative portion assumed to be used for the issuance of electronic money, provided
such a representative portion can be reasonably estimated on the basis of historical data and to the satisfaction of the competent authorities.

Article 9(2) of the Directive, Poland only partially ensures that the institution benefitting from the waiver will be established in the Member State in which it actually pursues its

Conformity Assessment of Directive 2009/110/EC_Poland




business

Article 9(5) introductory wording of the Directive, partial conformity has been concluded due to the fact that in the light of the current legislation it is quite difficult to foresee whether
the provision according to which an electronic money institution is obliged to report annually to the competent authority continues to apply to institutions benefiting from the waiver.

Article 9(5)(b) of the Directive, partial conformity has been concluded due to the fact that in the light of the current legislation it is quite difficult to foresee whether the provision
according to which an electronic money institution is obliged to report annually to the competent authority continues to apply to institutions benefiting from the waiver.

3.2. Cases of non-conformity

Article 1(1)(c) of the Directive, no corresponding provision has been detected in the Polish legal system with regard to the recognition of post office giro institutions as institutions
entitled to issue electronic money.

Article 1(1)(d) of the Directive, no corresponding provision has been detected in the Polish legal system with regard to the recognition of the European Central Bank and national
central banks as institutions entitled to issue electronic money.

Article 1(1)(e) of the Directive, no corresponding provision has been detected in the Polish legal system with regard to the recognition of Member States or their regional or local
authorities as institutions entitled to issue electronic money.

Article 1(5) of the Directive, (concerning the exclusion of application of the Directive towards monetary value that is used to make payments transactions as specified in Article 3k of
Directive 2007/64/EC) no corresponding provision has been detected in the Polish legal system.

Article 3(3) fourth subparagraph of the Directive, (concerning measures applicable to natural or legal persons who fail to comply with the obligation to provide prior information) no
corresponding provision has been detected in the Polish legal system.

Article 3(3) fifth subparagraph of the Directive, (concerning the obligation of authorities to provide for the exercise of the voting rights of the acquirer to be suspended, the nullity of
votes cast or the possibility of annulling those votes), no corresponding provision has been detected in the Polish legal system.

Article 7(2) second subparagraph of the Directive, because the Polish law does not refer to units in an undertaking for collective investment in transferable securities (UCITS) to be
treated as secure, low-risk assets in which electronic money institution may invest.

Article 9(1) fourth subparagraph of the Directive, (concerning the possibility of a legal person benefiting from the waiver to provide payment services not related to electronic money
issued in accordance with this Article only if conditions set out in Article 26 of Directive 2007/64/EC are met) no corresponding provision has been detected in the Polish legal system.

Article 9(3) of the Directive, no corresponding provision has been detected in the Polish legal system.
Article 9(6) of the Directive, no corresponding provision has been detected in the Polish legal system.
Avrticle 9(9) of the Directive, no corresponding provision has been detected in the Polish legal system.

Article 11(4) first subparagraph (a), (b) and (c) of the Directive, no requirements concerning additional fees accompanying redemption of electronic money have been explicitly laid

Conformity Assessment of Directive 2009/110/EC_Poland
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down in the Polish legislation.
Article 11(4) second subparagraph of the Directive, no corresponding provision has been detected in the Polish legal system.

Article 11(5), of the Directive, (concerning the possibility of the electronic money holder to request redemption of the electronic money in whole or in part where redemption is
requested before the termination of the contract) no corresponding provision has been detected in the Polish legal system.

Article 11(6) introductory wording of the Directive, no corresponding provision has been detected in the Polish legal system.

Article 11(6) (a) of the Directive, no corresponding provision has been detected in the Polish legal system.

Article 11(6)(b) of the Directive, (concerning the requirement that all funds requested by the electronic money holder shall be redeemed where the electronic money institution carries
out one or more of the activities listed in Article 6(1)(¢) and it is unknown in advance what proportion of funds is to be used as electronic money)no corresponding provision has been
detected in the Polish legal system.

Avrticle 12 of the Directive, (concerning the prohibition of interest) no corresponding provision has been detected in the Polish legal system.

Article 16(1) of the Directive, full harmonisation has not been ensured due to a number of deficiencies in the Polish transposition.

Article 18(1) first subparagraph of the Directive, no corresponding provision has been detected in the Polish legal system.

Article 18(1) second subparagraph of the Directive, no corresponding provision has been detected in the Polish legal system.

Article 18(1) third subparagraph of the Directive, no corresponding provision has been detected in the Polish legal system.

Article 18(3) of the Directive, no corresponding provision has been detected in the Polish legal system.

3.3. Option (‘May’ clause)

3.3.1.  Options that Poland has chosen to apply
Article 5(5) of the Directive, concerning the possibility for the competent authorities to require the electronic money institution to increase their own funds.

Article 7(1) of the Directive (as regards the option contained in Article 9(2) of Directive 2007/64/EC): on the safeguarding requirements, exceptions and time-limits relating to the
funds received by electronic money institutions in exchange for electronic money.

Article 9(1) first subparagraph of the Directive, concerning the application of the waiver towards those electronic money institutions which fulfil certain conditions.

Article 9(1) third subparagraph of the Directive, concerning the application of the waiver towards those electronic money institutions which fulfil certain conditions.
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3.3.2.  Options that Poland has not chosen to apply

Avrticle 3(3) 6th subparagraph of the Directive, with regard to the possibility of waiving the application of a part or of the totality of the requirements of Article 3 of the Directive in
respect of electronic money institutions that carry out the activities referred to in Article 6(1)(e) of the Directive.

Article 5(7) of the Directive: with regard to the possibility of the competent authority of exempting electronic money institutions, which are included in the consolidated supervision of
the parent credit institutions referred to in Directive 2006/48/EC, from the application of paragraphs 2 and 3 of Article 7 of the Directive.

Article 7(2) third subparagraph of the Directive (as regards the options contained in Articles 9(1)(c) and 9(4) of Directive 2007/64/EC), on the exceptional competency of the
competent authority to determine which of the secure low-risk assets already specified in Article 7(2) of the Directive are no longer considered as such.

Article 7(3) of the Directive (as regards the option contained in Article 9(2) and 9(3) of Directive 2007/64/EC), with regard to the application of Article 9 of Directive 2007/64/EC
where electronic money institutions engage in activities other than the issuing of electronic money referred to in Article 6(1)(a) of the Directive.

Article 7(4) of the Directive, with regard to the competency of the competent authority to determine the appropriate method to be applied in safeguarding funds.

Article 9(4) of the Directive, on limiting the activities available to legal persons that are registered as electronic money institutions under the beneficiary regime of Article 9(1) of the
Directive.

Article 18(2) of the Directive, with regard to the possibility of automatically granting authorisation to electronic money institutions that comply with the necessary requirements
pursuant to evidence known to the competent authorities.

4. List of acronyms
Art. - Article
APS — Act on payment services
EPI — Act on Electronic Payment instruments
NIMs — National Implementing Measures
The Directive — Directive 2009/110/EC

The Regulation - Regulation of the Minister of Finance of 22 November 2011 on the method of calculating the amount referred to in Article 76. 4 point 2 of the Act on payment services
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Articl Ac_t, .
EN MS Articl EN MS Observations
e No.
e No.
Art. TITLE | TYTUL I EPI, EPI, Art. 1(1) EPI, Art. 1(1) PARTIALLY CONFORM
1(2) SCOPE AND ZAKRES Art.
intr. DEFINITIONS ZASTOSOWANIA | 1(0) The Act, to the extent Ustawa okresla zasady Avrticle 1(1) of the EPI partially transposes
wordi DEFINICJE exceeding the scope of Act | wydawania i uzywania Article 1(1) introductory wording of the
ng Article 1 of 19 August 2011 on elektronicznych Directive.
Subject matter and scope Artykut 1 payment services, sets out | instrumentow platniczych,

1. This Directive lays
down the rules for the
pursuit of the activity of
issuing electronic money
to which end the Member
States shall recognise the
following categories of
electronic money issuer:

Przedmiot i zakres

1. Niniejsza dyrektywa
ustanawia zasady
dotyczace prowadzenia
dziatalno$ci polegajacej na
emisji pieniadza
elektronicznego, w ktérym
to celu panstwa
cztonkowskie uznaja
nastepujace kategorie
emitentéw pienigdza
elektronicznego:

the principles of issuing
and using electronic
payment instruments,
including electronic money
as well as the rights and
obligations of parties
arising out of contracts for
the electronic payment
instrument.

la. The Act sets out also
rules of establishing,
internal organisation,
pursuit of activity,
supervision and liquidation
of electronic money
institutions.

2. Provisions of this Act
shall not be applicable to
banks processing payments
in inter-banking

w tym instrumentow
pieniadza elektronicznego,
oraz prawa i obowigzki
stron uméw o
elektroniczny instrument
platniczy w zakresie
nieuregulowanym w
ustawie z dnia 19 sierpnia
2011 r. o ustugach
ptatniczych (Dz. U. Nr
199, poz. 1175 i Nr 291,
poz. 1707 oraz z 2012 r.
poz. 1166).

la. Ustawa okresla
rowniez zasady tworzenia,
organizacji, dziatalno$ci
oraz nadzoru, a takze
likwidacji instytucji
pienigdza elektronicznego.

2. PrzepisOw ustawy nie
stosuje si¢ do

According to the quoted provision, the EPI,
amongst regulating various aspects related to
electronic money, sets out the rules of
establishing, internal organisation, pursuit of
activity, supervision and liquidation of
electronic money institutions. With this
regard, the Polish provision corresponds to
the Directive introductory provision in
guestion.

However, as it will be analysed, the Polish act
does not refer to all elements of Article 1 of
the Directive. To emphasize this discrepancy
partial conformity is suggested.

Therefore, partial conformity is observed.
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accountancy systems. elektronicznych
instrumentdéw platniczych
uzywanych przez banki w
celu realizowania
wzajemnych ptatnosci w
miedzybankowych
systemach
rozliczeniowych.
Art. (a) credit institutions as a) instytucje kredytowe BL, BL, Art. 5 BL, Art. 5 CONFORM
1(1)(a) | defined in point 1 of okres$lone w art. 4 pkt 1 Art. 2,
Acticle 4 of Directive dyrektywy 2006/48/WE, 1. Banking operations 1. Czynno$ciami Article 5 of the BL transposes Article 1(1)(a)
2006/48/EC including, in | w tym, zgodnie z prawem | BL, shall comprise: bankowymi sa: of the Directive in a conform manner.
accordance with national krajowym, ich oddziatw | Art.
law, a branch thereof rozumieniu art. 4 pkt 3 tej | 4(3), 1) acceptance of deposits 1) przyjmowanie wktadow | Poland, through Article 5(1) point (6a) of the
within the meaning of dyrektywy, jezeli oddziat payable on demand or ata | pieni¢znych ptatnych na BL, explicitly recognised banks (that is Polish
point 3 of Article 4 of that | ten znajduje si¢ na BL, specified maturity, and the | Zadanie lub z nadejsciem | credit institutions) as electronic money
Directive, where such a terytorium Wspdlnoty, a Art. 5, | operation of such deposit 0znaczonego terminu oraz | issuers.

branch is located within
the Community and its
head office is located
outside the Community, in
accordance with Article 38
of that Directive;

jego siedziba glowna
znajduje si¢ poza
Wspdlnota, zgodnie z art.
38 tej dyrektywy;

accounts,

[...]

6a) issuing of electronic
money,

[...]

3. Issuing electronic
money instruments and
making payments using
such instrument shall be
subject to separate
regulations.

BL, Art. 2

A bank shall constitute a

prowadzenie rachunkow
tych wktadow;

[.]

6a) wydawanie
instrumentu pienigdza
elektronicznego,

[.]

3. Wydawanie instrumentu
pieniadza elektronicznego
oraz dokonywanie
ptatnosci z jego uzyciem
okreslaja odrebne
przepisy.

It should be noted that the definition of banks
referred to in the BL corresponds to the
definition set out in Article 4 point (1) of
Directive 2006/48/EC. In line with the Polish
law, banks are legal persons established to
perform banking operations such as
acceptance of deposits payable on demand or
at a specified maturity, and the operation of
such deposit accounts.

Article 5 of the BL sets out various operations
which may be performed by banks. Amongst
others it points out the issuing of electronic
money.

Corresponding to the Directive, the Polish
law recognises also branches of banks as
potential electronic money issuers (definitions
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legal person, established
pursuant to the provisions
of statute, operating on the
basis of authorisations to
perform banking
operations that expose to
risk funds which have been
entrusted to the bank and
which are in any way
repayable.

BL, Art. 4(1) and (3)

1.[.]

17) credit institution — an
undertaking having its
registered office outside
the Republic of Poland, in
one of the Member States
of the European Union,
hereinafter referred to as
“Member States”, which,
acting on its own behalf
and for its own account, on
the basis of authorisation
by the competent
supervisory authorities,
carries out the business of
receiving deposits or other
funds entrusted to it, which
are in any way repayable,
and of extending loans, or
of issuing electronic
money,

18) branch of a credit

BL, Art. 2

Bank jest osobg prawng
utworzong zgodnie z
przepisami ustaw,
dziatajgcg na pod-stawie
zezwolen uprawniajgcych
do wykonywania
czynnosci bankowych
obcigzajg-cych ryzykiem
$rodki powierzone pod
jakimkolwiek tytutem
zwrotnym.

BL, Art. 4(1) and (3)
1.[.]

17) instytucja kredytowa —
podmiot majacy swoja
siedzib¢ za granicg
Rzeczypo-spolitej Polskiej
na terytorium jednego z
panstw cztonkowskich
Unii Euro-pejskiej,
zwanych dalej ,,panstwami
cztonkowskimi”,
prowadzacy we wla-snym
imieniu i na wlasny
rachunek, na podstawie
zezwolenia wiasciwych
wiadz nadzorczych,
dziatalno$¢ polegajacg na
przyjmowaniu depozytow
lub innych $rodkow
powierzonych pod

of bank branches referred to in Articles 4(1)
point (18) and (20) of the BL).

It should be observed that in line with the
European Union law, Poland treats differently
branches of banks of credit institutions having
their head office outside the Community and
branches of banks located within the
Community. According to Article 48j of the
BL, branches of EU banks will benefit from
the EU passport and therefore can be
established on the basis of authorization
issued by the competent authority in a
respective Member State. On the other hand,
branches of third country banks in order to be
established have to comply with additional
requirements set out be the Polish law,
namely Article 40 of the BL and the
following.

Finally, it should be noted that the Polish law,
in Article 4(3) of the BL explicitly states that
where the Law refers to the Member State it
implicitly refers also to the EEA. Thisis in
line with Article 38 of Directive 2006/48/EC.

Therefore, conformity is concluded.
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institution — an
organisational unit of a
credit institution, which
performs on its behalf and
for its benefit all or some
of the operations deriving
from the authorisation
granted to that credit
institution, with all the
organisational units of a
given credit institution set
up in the Republic of
Poland and corresponding
to the above characteristics
being regarded as a single
branch,

[.]

20) branch of a foreign
bank — an organisational
unit of a foreign bank,
which performs on its
behalf and for its benefit
all or some of the
operations deriving from
the authorisation granted
to that bank, with all
organisational units of the
given foreign bank set up
in the Republic of Poland
and corresponding to the
above characteristics being
regarded as a single
branch;

3. The provisions of the

jakimkolwiek tytutem
zwrotnym i udzie-laniu
kredytow lub na
wydawaniu pieniadza
elektronicznego;

18) oddziat instytucji
kredytowej — jednostke
organizacyjng instytucji
kredyto-wej wykonujacg
W jej imieniu i na jej rzecz
wszystkie lub niektére
czynnosci wynikajace z
zezwolenia udzielonego
tej instytucji kredytowej,
przy czym wszystkie
jednostki organizacyjne
danej instytucji
kredytowej odpowiadaja-
ce powyzszym cechom,
utworzone na terytorium
Rzeczypospolitej Polskiej,
uwaza si¢ za jeden
oddziat;

[.]

20) oddziat banku
zagranicznego — jednostke
organizacyjna banku
zagraniczne-go
wykonujaca w jego
imieniu i na jego rzecz
wszystkie lub niektore
czyn-no$ci wynikajace z
zezwolenia udzielonego
temu bankowi, przy czym
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present Act referring to
Member States shall also
apply to the states which
are not Member States but
are part of the European
Economic Area.

wszystkie jednostki
organizacyjne danego
banku zagranicznego
odpowiada-jace
powyzszym cechom,
utworzone na terytorium
Rzeczypospolitej Pol-
skiej, uwaza si¢ za jeden
oddziat;

3. Przepisy ustawy
dotyczace panstw
cztonkowskich stosuje si¢
rowniez do panstw
niebedacych panstwami
czlonkowskimi, ale
nalezacych do
Europejskiego Obsza-ru
Gospodarczego.

Art.
1(1)(b)

(b) electronic money
institutions as defined in
point 1 of Article 2 of this
Directive including, in
accordance with Article 8
of this Directive and
national law, a branch
thereof, where such a
branch is located within
the Community and its
head office is located
outside the Community;

b) instytucje pienigdza
elektronicznego okres§lone
w art. 2 pkt 1 niniejszej
dyrektywy, w tym,
zgodnie art. 8 niniejszej
dyrektywy i z prawem
krajowym, ich oddzial, w
przypadku gdy taki
oddziat znajduje si¢ na
terytorium Wspélnoty, a
jego siedziba glowna
znajduje si¢ poza
Wspdlnota;

EPI,
Art. 2

pt(5)

EPS,
Art.
41

BL,
Art.
4(1)
pt(2)
and
17)
and

@)

EPI, Art. 2 pt(5)

5) electronic money
institution — other than
bank legal person,
established and pursuing
its activity on the basis of
authorisation from
competent authorities,
which on its own behalf
issues and redeems
electronic money as well
as processes transactions
with a use of electronic
money instruments;

EPI, Art. 2 pt(5)

5) instytucja pienigdza
elektronicznego - inng niz
bank osobe prawna,
utworzong i dziatajaca na
podstawie zezwolenia
wlasciwych wladz lub
przepisow prawa, ktorej
przedmiotem dziatania jest
prowadzenie we wlasnym
imieniu i na wlasny
rachunek dziatalno$ci
polegajacej na wydawaniu
do dyspozycji i wykupie
pieniadza elektronicznego
oraz rozliczanie transakcji

CONFORM

Article 2 point (5) of the EPI transposes
Article 1(1)(b) of the Directive.

At the time of introducing electronic money
in Poland, the Polish legislator had already
foreseen the existence of electronic money
institutions.

According to Article 2 point (5) of the EPS,
an electronic money institution is a legal
person which on the basis of authorisation
from competent authorities issues and
redeems electronic money as well as
processes transactions by use of electronic
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BL EPS. Art. 41 doko.ny.vvanych przy money instruments.
Art’ ' ' u.Zyc'lu 1nstrument(")w _ _ 3 N
48] ' The taking up and pursuit pieniadza elektronicznego; | The Poll_sh law contains a specific provision

of the business in the concerning the treatment (_)f b_ran(_:hes of
BL territory of the Republic of EPS, Art. 41 forelgn_electronlc_ money institutions. _
Art’ Poland by electronic . . Accord!ng f[o Artlcle 41 of th_e EPS, electronic
48] ' money institutions Do podejmowania i money institutions located within the EU

established in the territory
of other Member States of
the European Union or
Member States of the
European Free Trade
Association (EFTA) -
parties to the Agreement
on the European Economic
Area and the supervision
of these institutions as well
as the taking up and
pursuit of the business by
national electronic money
institutions in countries
that are Members of the
European Union or the
European Free Trade
Association (EFTA) -
parties to the agreement on
the European Economic
Avrea, shall be governed by
the provisions of the
Banking Law relating to
credit institutions.

BL, Art. 4(1) and (3)

1. The terms employed in
the present Act shall be

prowadzenia dziatalno$ci
na terytorium
Rzeczypospolitej Pol-skiej
przez instytucje pienigdza
elektronicznego majace
siedzibg¢ na terytorium
panstw cztonkowskich
Unii Europejskiej lub
panstw cztonkowskich
Europejskiego Po-
rozumienia o0 Wolnym
Handlu (EFTA) — stron
umowy o Europejskim
Obszarze Gospodarczym,
wykonywania nad tymi
instytucjami nadzoru oraz
podejmowania i
prowadzenia dziatalno$ci
przez krajowe instytucje
pienigdza elektronicznego
w krajach bedacych
cztonkami Unii
Europejskiej lub
Europejskiego
Porozumienia o Wol-nym
Handlu (EFTA) —
stronami umowy o
Europejskim Obszarze
Gospodarczym stosuje si¢
odpowiednio przepisy

which are planning to start up a branch in
Poland shall be treated in the same way as EU
credit institutions are treated under the BL,
therefore they shall benefit from the EU
passport.

However, the EPS does not explicitly refer to
the situation in which electronic money
institutions established in third countries are
interested in setting up a branch in Poland. It
can be implied on the basis of analogy, that
those institutions in order to set up a branch
in Poland would have to fulfil additional
requirements and therefore they would never
benefit from the single licence.

Therefore, conformity is concluded.
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construed as follows:

2) foreign bank — a bank
having its registered office
outside the Republic of
Poland, in a country that is
not a member of the
European Union,

17) credit institution — an
undertaking having its
registered office outside
the Republic of Poland, in
one of the Member States
of the European Union,
hereinafter referred to as
“Member States”, which,
acting on its own behalf
and for its own account, on
the basis of authorisation
by the competent
supervisory authorities,
carries out the business of
receiving deposits or other
funds entrusted to it, which
are in any way repayable,
and of extending loans, or
of issuing electronic
money,

3. The provisions of the
present Act referring to
Member States shall also
apply to the states which
are not Member States but
are part of the European

Prawa bankowego
odnoszace si¢ do instytucji
kredytowych.

BL, Art. 4(1) and (3)

1. Uzyte w ustawie
okreslenia oznaczajg:

2) bank zagraniczny —
bank majacy siedzibe za
granicg Rzeczypospolitej
Polskiej, na terytorium
panstwa niebedacego
cztonkiem Unii
Europejskiej;

17) instytucja kredytowa —
podmiot majacy swoja
siedzib¢ za granicg
Rzeczypospolitej Polskigj
na terytorium jednego z
panstw cztonkowskich
Unii Euro-pejskiej,
zwanych dalej ,,panstwami
cztonkowskimi”,
prowadzacy we wla-snym
imieniu i na wlasny
rachunek, na podstawie
zezwolenia wiasciwych
wladz nadzorczych,
dziatalno$¢ polegajaca na
przyjmowaniu depozytow
lub innych $rodkéw
powierzonych pod
jakimkolwiek tytutem
zwrotnym i udzie-laniu
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Economic Area.

BL, Art. 48i

A credit institution may
pursue business in the
Republic of Poland via a
branch or within the
framework of its cross-
border activity.

BL, Art. 48]

A credit institution may
perform in the Republic of
Poland the operations
specified in Art. 5, paras. 1
and 2, and Art. 6, para. 1
subparas. 1-4 and 6-8, in
the scope that derives from
the authorisation granted
to it by the competent
supervisory authorities of
the home Member State.

kredytow lub na
wydawaniu pienigdza
elektronicznego;

3. Przepisy ustawy
dotyczace panstw
cztonkowskich stosuje si¢
rowniez do panstw
niebedacych panstwami
czlonkowskimi, ale
nalezacych do
Europejskiego Obszaru.

BL, Art. 48i

Instytucja kredytowa moze
prowadzi¢ dziatalno$¢ na
terytorium
Rzeczypospolitej Polskigj
poprzez oddziat lub w
ramach dziatalnos$ci
transgraniczne;.

BL, Art. 48]

Instytucja kredytowa moze
wykonywa¢ na terytorium
Rzeczypospolitej Polskiej
czynnosci okreslone w art.
Sust. 1i2 orazart. 6 ust.
1 pkt 1-4 i 6-8 w zakresie
wynikajacym z zezwolenia
udzielonego przez
wlasciwe wladze
nadzorcze panstwa ma-
cierzystego.
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Art. (c) post office giro ¢) instytucje $wiadczace N/A N/A N/A NOT CONFORM
1(1)(c) | institutions which are zyro pocztowe, ktore s
entitled under national law | uprawnione do emisji Poland has not transposed Article 1(1)(c) of
to issue electronic money; | pieniadza elektronicznego the Directive. The corresponding national
zgodnie z prawem provision(s) could not be located either.
krajowym;
It is noteworthy that in the light of recently
published governmental documents, the
foreseen amendment of the APS and the EPI
provides for an explicit recognition of post
offices as entities entitled to issue electronic
money.
Art. (d) the European Central d) Europejski Bank N/A N/A N/A NOT CONFORM
1(1)(d) | Bank and national central | Centralny i krajowe banki
banks when not acting in centralne, jezeli nie Poland has not transposed Article 1(1)(d) of
their capacity as monetary | dzialajg one w charakterze the Directive. The corresponding national
authority or other public wladz monetarnych lub provision(s) could not be located either.
authorities; innych organ6w
publicznych;
Art. (e) Member States or their | e) panstwa cztonkowskie N/A N/A N/A NOT CONFORM
1(2)(e) | regional or local albo ich organy regionalne
authorities when acting in | lub lokalne, jezeli nie Poland has not transposed Avrticle 1(1)(e) of
their capacity as public dziataja one w charakterze the Directive. The corresponding national
authorities. organ6w publicznych. provision(s) could not be located either.
Art. 2. Title 11 of this Directive | 2. W tytule Il niniejszej EPI, EPI, Art. 1a EPI, Art. 1a PARTIALLY CONFORM
1(2) lays down the rules for the | dyrektywy okreslono Art.
taking up, the pursuit and | zasady odnoszace si¢ do la la. The Act sets out also la. Ustawa okresla The EPI transposes Article 1(2) of the
the prudential supervision | podejmowania i rules of establishing, rowniez zasady tworzenia, | Directive.
of the business of prowadzenia dziatalnosci | EPI, internal organisation, organizacji, dziatalno$ci
electronic money oraz do nadzoru Art. pursuit of activity, oraz nadzoru, a takze Poland has transposed the Directive foremost
institutions. ostrozno$ciowego nad 39 supervision and liquidation | likwidacji instytucji through the EPS. The taking up, the pursuit

dziatalnoscig instytucji

of electronic money

pieniadza elektronicznego.

and the prudential supervision of electronic
money institutions have been regulated in
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Measures
pieniadza elektronicznego. institutions. EPI, Art. 39 Eggp))ter 5 of the EPS (Article 36 — 54 of the
EPI, Art. 39 W zakresie

As far as the taking up and
the pursuit of the business
of electronic money
institutions is not regulated
by this Act, provisions of
Part IV, of Chapter | of the
Act of 19 August 2011 on
payment services (the
APS) shall apply
accordingly.

EPS, Art. 41

The taking up and pursuit
of the business in the
territory of the Republic of
Poland by electronic
money institutions
established in the territory
of other Member States of
the European Union or
Member States of the
European Free Trade
Association (EFTA) -
parties to the Agreement
on the European Economic
Area and the supervision
of these institutions as well
as the taking up and
pursuit of the business by
national electronic money
institutions in countries
that are Members of the

nieuregulowanym w
niniejszej ustawie do
podejmowania i
prowadzenia dziatalno$ci
przez instytucj¢ pieniadza
elektronicznego stosuje si¢
odpowiednio przepisy
dziatu IV rozdziatu 1
ustawy z dnia 19 sierpnia
2011 r. o ustugach
platniczych.

EPS, Art. 41

Do podejmowania i
prowadzenia dziatalno$ci
na terytorium
Rzeczypospolitej Pol-skiej
przez instytucje pienigdza
elektronicznego majace
siedzibe na terytorium
panstw cztonkowskich
Unii Europejskiej lub
panstw cztonkowskich
Europejskiego Po-
rozumienia o0 Wolnym
Handlu (EFTA) — stron
umowy o Europejskim
Obszarze Gospodarczym,
wykonywania nad tymi
instytucjami nadzoru oraz
podejmowania i
prowadzenia dziatalno$ci

The cross-reference set out in Article 39 of
the EPS foresees however application of
specific provisions of the APS to some
aspects of the taking up and the pursuit of the
business of electronic money institutions
which have not been completely covered by
the EPS.

As it will be analysed below, provisions of
the APS would be also used for the
transposition of some Directive provisions
relating to the own funds, safeguarding
requirements, relations with third countries
and out-of-court complaint and redress
procedures for the settlement of disputes.

On the other hand, Article 41 of the EPS
contains a cross-reference to provisions of the
Banking Law (BL) as far as the taking up, the
pursuit and the prudential supervision of
electronic money business in Poland by
electronic money institutions established in
another Member State are concerned.

However, as it will be revealed by the
analysis below, the Polish legislation taken as
a whole does not lay down all of the rules for
the taking up, the pursuit and the prudential
supervision of the business of electronic
money institutions.

In order to emphasise those deficiencies,
partial conformity should be suggested also
with respect to the Directive provision in
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European Union or the
European Free Trade
Association (EFTA) -
parties to the agreement on
the European Economic
Avrea, shall be governed by
the provisions of the
Banking Law relating to
credit institutions.

przez krajowe instytucje
pieniadza elektronicznego
w krajach bedacych
cztonkami Unii
Europejskiej lub
Europejskiego
Porozumienia o Wol-nym
Handlu (EFTA) —
stronami umowy 0
Europejskim Obszarze
Gospodarczym stosuje si¢
odpowiednio przepisy
Prawa bankowego
odnoszace si¢ do instytucji
kredytowych.

question.

Therefore, partial conformity is concluded.

Art. 3. Member States may 3. Panstwa cztonkowskie | N/A N/A N/A Article 1(3) of the Directive sets out an
1(3) waive the application of moga odstgpi¢ od option. Owing to this option, Poland has not
all or part of the stosowania wszystkich lub chosen to apply. In this regard, no
provisions of Title Il of niektérych przepiséw corresponding provision(s) could be located
this Directive to the tytutu I niniejsze;j in the legislation of Poland either.
institutions referred to in dyrektywy wobec
Acrticle 2 of Directive instytucji, o ktérych mowa
2006/48/EC, with the w art. 2 dyrektywy
exception of those referred | 2006/48/WE, z wyjatkiem
to in the first and second instytucji, o ktérych mowa
indents of that Article. w tiret pierwszym i
drugim tego artykutu.
Art. 4. This Directive does not | 4. Niniejsza dyrektywa nie | EPI, EPI, Art. 1(3) EPI, Art. 1(3) CONFORM
1(4) apply to monetary value ma zastosowania do Art.
stored on instruments wartosci pienigznej 1(3) 3. If the issuer of payment | 3. Jesli wydawca kart Article 1(3) of the EPI transposes Article 1(4)

exempted as specified in
Avticle 3(k) of Directive
2007/64/EC.

przechowywanej przy
uzyciu instrumentow
objetych wylaczeniem,
okreslonych w art. 3 lit. k)

cards is at the same time
their acceptant and the
contract does not foresee a
possibility of acceptance

ptatniczych jest
jednoczesnie ich
akceptantem i umowa nie
przewiduje mozliwos$ci

of the Directive.

The quoted provision excludes payment cards
that can be only used and accepted by the
issuer of those payment instruments under a
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dyrektywy 2007/64/WE.

of those cards outside a
limited network of the
issuer, provisions of this
Act shall apply only with
respect to protection of the
card holder and
information obligations
towards the National
Polish Bank, hereinafter
referred to as ‘NBP’.

akceptacji tych kart poza
wilasng siecig wydawcy,
przepisy ustawy stosuje
si¢ tylko w zakresie
ochrony posiadacza i
wykonywania
obowigzkow
informacyjnych wobec
Narodowego Banku
Polskiego, zwanego dalej
"NBP".

commercial agreement between the holder
and the issuer from the application of most of
the electronic money regulations. According
to Article 1(3), the EPI applies to those
instruments only as far as the protection of
the holder rights and the information
obligation towards the NBP are concerned.
This does not jeopardise the conformity, since
those aspects in any event fall outside the
scope of the Directive.

This corresponds to the exclusion foreseen in
the Directive provision in question.

Therefore, conformity could be concluded.

Art. 5. This Directive does not | 5. Niniejsza dyrektywa nie | N/A N/A N/A NOT CONFORM
1(5) apply to monetary value ma zastosowania do
that is used to make warto$ci pienig¢znej Poland has not transposed Article 1(5) of the
payment transactions wykorzystywanej do Directive. The corresponding national
exempted as specified in dokonywania transakcji provision(s) could not be located either.
Article 3(l) of Directive platniczych objetych
2007/64/EC. wylgczeniem, okreslonych
w art. 3 lit. I) dyrektywy
2007/64/WE.
Art. 2 Article 2 Artykut 2 EPI, EPI, Art. 2 EPI, Art. 2 PARTIALLY CONFORM
intr. Definitions Definicje Art. 2
wordi For the purposes of this Uzyte w ustawie Article 2 of the EPI transposes Article 2,
ng For the purposes of this Na uzytek niniejszej Act, the following okreslenia oznaczajg introductory wording of the Directive.

Directive, the following
definitions shall apply:

dyrektywy stosuje si¢
nastepujace definicje:

definitions shall apply:

The EPI contains a list of definitions
corresponding almost completely to the list of
definitions provided for by in Article 2 of the
Directive.

However, it should be observed that the
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Polish law does not provide for an explicit
definition of the ‘electronic money issuer’.
This discrepancy is further developed under
the location of the relevant Directive
provision.

Partial conformity is concluded due to the
fact that not all Directive definitions are
reflected by the Polish law.

Art. 2
pt (1)

1. "electronic money
institution" means a legal
person that has been
granted authorisation
under Title 11 to issue
electronic money;

1) "instytucja pienigdza
elektronicznego" oznacza
osobg¢ prawna, ktorej
udzielono zezwolenia na
emisj¢ pieniadza
elektronicznego na
podstawie tytutu II;

EPI,
Art. 2

pt(5)

EPI, Art. 2 pt(5)

5) electronic money
institution — means other
than a bank, a legal person
established and pursuing
its activity on the basis of
authorisation granted by
the competent authorities,
which on its own behalf
issues and redeems
electronic money as well
as processes transactions
with a use of electronic
money instruments;

EPI, Art. 2 pt(5)

5) instytucja pienigdza
elektronicznego - inng niz
bank osob¢ prawna,
utworzong i dziatajaca na
podstawie zezwolenia
wiasciwych wiadz lub
przepisow prawa, ktorej
przedmiotem dzialania jest
prowadzenie we wlasnym
imieniu i na wlasny
rachunek dziatalno$ci
polegajacej na wydawaniu
do dyspozycji i wykupie
pienigdza elektronicznego
oraz rozliczanie transakcji
dokonywanych przy
uzyciu instrumentow
pienigdza elektronicznego;

CONFORM

Article 2 point (5) of the EPI transposes
Article 2 point (1) of the Directive.

According to Article 2 point (5) of the EPI,
electronic money institution means a legal
person established and pursuing its activity on
the basis of authorisation granted by the
competent authorities, which on its own
behalf issues and redeems electronic money
as well as processes transactions by use of
electronic money instruments.

Corresponding to Directive 2006/48/EC,
electronic money institutions in Poland are
not considered to be banks (credit
institutions), and as explicitly stated by the
Polish law (Article 46 of the EPI) they can
neither receive deposits from the public nor
grant credit from funds received from the
public.

However, in line with the EU regime,
specifically in line with recital 25 of the
Directive, banks in Poland should continue to
be allowed to issue electronic money and to
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carry on such activity.

Overall, the Polish law is complying with the
Directive provision in question.

Art. 2
pt (2)

2. "electronic money"
means electronically,
including magnetically,
stored monetary value as
represented by a claim on
the issuer which is issued
on receipt of funds for the
purpose of making
payment transactions as
defined in point 5 of
Article 4 of Directive
2007/64/EC, and which is
accepted by a natural or
legal person other than the
electronic money issuer;

2) "pienigdz
elektroniczny" oznacza
warto$¢ pienigzng
przechowywang
elektronicznie, w tym
magnetycznie, stanowiaca
prawo do roszczenia
wobec emitenta, ktora jest
emitowana w zamian za
srodki pienigzne w celu
dokonywania transakcji
ptatniczych okreslonych w
art. 4 pkt 5 dyrektywy
2007/64/WE i
akceptowana przez osoby
fizyczne lub prawne inne
niz emitent pienigdza
elektronicznego;

EPI,
Art. 2

pt(10)

EPI, Art. 2 pt(10)

10) electronic money —
means monetary value
representing an equivalent
of money which fulfils the
following conditions:

a) is electronically,
including magnetically
stored,

b) is issued for disposal on
the basis of a contract in
exchange for money of
nominal value not smaller
than the value of electronic
money,

c) is accepted as a payment
instruments by
entrepreneurs others than
issuers,

d) is measured in monetary
units;

EPI, Art. 2 pt(10)

10) pienigdz elektroniczny
- warto$¢ pienigzng
stanowigcg elektroniczny
odpowiednik znakéw
pieni¢znych, ktéra spetnia
facznie nastgpujace
przestanki:

a) jest przechowywana
elektronicznie, w tym
magnetycznie,

b) jest wydawana do
dyspozycji na podstawie
umowy w zamian za
srodki pieni¢zne o
nominalnej warto$ci nie
mniejszej niz ta wartosc,

C) jest przyjmowana jako
$rodek ptatniczy przez
przedsigbiorcéw innych
niz wydajacy ja do
dyspozyciji,

d) jest wyrazona w
jednostkach pienieznych;

CONFORM

Avrticle 2 point (10) of the EPI transposes
Article 2 point (2) of the Directive.

In line with recital 7 of the Directive, Poland
introduced a clear definition of electronic
money in order to make it technically neutral.

According to Article 2 point (1), electronic
money means monetary value representing an
equivalent of money which fulfills the
following conditions:

e s electronically, and magnetically
stored,

e s issued for disposal on the basis of
a contract in exchange for money of
nominal value not smaller than the
value of electronic money,

e isaccepted as a payment instruments
by entrepreneurs others than issuers;

e ismeasured in monetary units;

The Polish definition covers all situations
where the payment service provider issues a
pre-paid stored value in exchange for funds,
which can be used for payment purposes
because it is accepted by third persons as a
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payment. Additionally, the meaning of a
payment transaction in the national provision
falls within the one of Article 4 of Directive
2007/64/EC.

In line with recital 8 of the Directive, it can
be implied from the Polish definition of
electronic money that it is electronic money
whether it is held on a payment device in the
electronic money holder’s possession or
stored remotely at a server and managed by
the electronic money holder through a
specific account for electronic money. It
seems that the Polish definition is wide
enough to avoid hampering technological
innovation and to cover not only all the
electronic money products available today in
the market but also those products which
could be developed in the future.

Therefore, conformity could be concluded.

Art. 2
pt (3)

3. "electronic money
issuer" means entities
referred to in Article 1(1),
institutions benefiting
from the waiver under
Axrticle 1(3) and legal
persons benefiting from a
waiver under Article 9;

3) "emitent pienigdza
elektronicznego" oznacza
podmioty, o ktérych
mowa w art. 1 ust. 1,
instytucje korzystajace ze
zwolnienia zgodnie z art. 1
ust. 3 oraz osoby prawne
korzystajace ze zwolnienia
zgodnie z art. 9;

N/A

N/A

N/A

PARTIALLY CONFORM

There is no provision in the Polish legal
system which would specifically transpose
Avrticle 2 point (3) of the Directive.

The definition of the Directive by means of
cross-reference refers to all the categories of
electronic money issuers. It refers to
institutions set out in Articles 1(1), 1(3) and 9
of the Directive.

According to the Polish law, only two
categories referred to in Article 1(1) have
been defined explicitly as electronic money
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issuers. The Polish law considers also as
electronic money issuers those entities which
after fulfilling certain conditions may benefit
from the waiver corresponding to Article 9 of
the Directive.

There have been found no provisions in the
Polish legal system which would grant such
status to the institutions referred to in Article
1(1)(c), (d) and (e) of the Directive. Those
provisions have been assessed as not
conform. Consequently, This discrepancy
makes the transposition of the term
incomplete.

Moreover, the Polish institutions listed by
Article 2 of Directive 2006/48/EC, which can
benefit from Article 1(3) of the Directive
have not been recognised as electronic money
issuers. As such, they do not fall under the
scope of the Directive definition in question.

Overall, the scope of the term ‘electronic
money issuer’ in the light of the Polish law is
narrower compared to the one developed in
the Directive.

Due to the discrepancies detected, partial
conformity should be concluded.

Art. 2
pt (4)

4. "average outstanding
electronic money" means
the average total amount
of financial liabilities
related to electronic
money in issue at the end
of each calendar day over

4) "$Srednia wartos$c
pienigdza elektronicznego
pozostajacego w obiegu"
oznacza $rednig warto$§¢
catkowitej kwoty
zobowigzan finansowych
zwigzanych z pienigdzem

EPI,
Art.
47(3)

EPI, Art. 47(3)

3. The value of electronic
money in issue is
calculated as the greater of
the values of:

EPI, Art. 47(3)

3. Warto$¢ pienigdza
elektronicznego w obiegu
oblicza si¢ jako wigkszg z
wartos$ci:

CONFORM

Avrticle 47(3) of the EPI transposes Article 2
point (4) of the Directive in a conform
manner.

It should be noted that the quoted Polish
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the preceding six calendar
months, calculated on the
first calendar day of each
calendar month and
applied for that calendar
month.

elektronicznym
emitowanym na koniec
kazdego dnia
kalendarzowego w ciagu
poprzednich szesciu
miesigcy kalendarzowych,
obliczana na pierwszy
dzien kalendarzowy
kazdego miesigca
kalendarzowego i
stosowang do tego
miesigca kalendarzowego.

1) total amount of financial
liabilities related to
electronic money in issue
at the end of the reporting
period;

2) the average total amount
of financial liabilities
related to electronic money
in issue at the end of the
preceding six calendar
months or in case of the
electronic money
institution which is
running its activity shorter
than 6 months — the
average total amount of
foreseen liabilities related
to electronic money at the
end of 6 months of
activity, included in the
business plan which
should be adjusted at the
request of PFSA(Polish
Financial Supervision
Authority).

1) zobowigzan
finansowych ogélem z
tytutu pieniadza
elektronicznego
pozostajacego w obiegu na
koniec okresu
sprawozdawczego;

2) $redniej wartosci
zobowigzan z tytutu
pieniadza elektronicznego
na koniec ostatnich 6
miesigcy lub w przypadku
instytucji pieniadza
elektronicznego
prowadzacej dziatalnosé
krdcej niz 6 miesiecy -
Sredniej warto$ci
przewidywanych
zobowigzan z tego tytulu
na koniec pierwszych 6
miesigcy dziatalnosci,
ujetych w planie
dziatalno$ci, ktéry winien
zostaé skorygowany na
zadanie KNF.

provision does not refer solely to the ‘average
outstanding electronic money’. Article 47(3)
of the EPI defines the value of electronic
money in issue at the certain time without
limiting this value to the average value as it is
done by the Directive. The Polish provision
defines the average value in point b of Article
47(3) of the EPI.

In line with the Polish law, the value of
electronic money in issue should be
understood as one of the two values,
depending on which of the two is higher at
certain time:

e total amount of financial liabilities
related to electronic money in issue
at the end of the reporting period;

e the average total amount of financial
liabilities related to electronic money
in issue at the end of the preceding
six calendar months or in case of the
electronic money institution which is
running its activity shorter than 6
months — the average total amount of
foreseen liabilities related to
electronic money at the end of 6
months of activity, included in the
business plan which should be
adjusted at the request of PFSA
(Polish Financial Supervision
Authority).

The definition of the average total amount of
financial liabilities related to electronic
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money in issue corresponds to the Directive
definition in question.

Therefore, conformity could be concluded.

Art
3(1)

TITLE lI
REQUIREMENTS FOR
THE TAKING UP,
PURSUIT AND
PRUDENTIAL
SUPERVISION OF THE
BUSINESS OF
ELECTRONIC MONEY
INSTITUTIONS

Article 3
General prudential rules

1. Without prejudice to
this Directive, Articles 5
and 10 to 15, Article 17(7)
and Articles 18 to 25 of
Directive 2007/64/EC
shall apply to electronic
money institutions mutatis
mutandis.

Tytul 11
WYMOGI
DOTYCZACE
PODEJMOWANIA |
PROWADZENIA
DZIALALNOSCI
PRZEZ INSTYTUCJE
PIENIADZA
ELEKTRONICZNEGO
ORAZ NADZORU
OSTROZNOSCIOWEG
O NAD TA
DZIALALNOSCIA

Artykut 3
Og6lne zasady
ostroznosciowe

1. Bez uszczerbku dla
niniejszej dyrektywy, art.
5iart. 10-15, art. 17 ust. 7
i art. 18-25 dyrektywy
2007/64/WE stosujg si¢
odpowiednio do instytucji
pieniadza elektronicznego.

APS,
Art. 2,
4,12,
14, 16,
60, 61,
62, 64,
65, 67,
68, 69,
71, 81,
82, 83,
85, 86,
87, 88,
91, 92,
96,
97(1),
98, 99,
102,
103,
104,
105,
106,
108,
110,
111,
133,
134,
and
154

FMS,
Art. 2

APS, Art. 2, 4, 12, 14, 16,
60, 61, 62, 64, 65, 67, 68,
69, 71, 81, 82, 83, 85, 86,
87, 88, 91, 92, 96, 97(1),
98, 99, 102, 103, 104, 105,
106, 108, 110, 111, 133,
134, and 154

Act of 21 July 2006 on
financial market
supervision, (Hereinafter
referred to as ‘FMS?),
Art. 2

Code of Administrative
Procedure (Hereinafter
referred to as ‘CAP’)

EPI, Art. 3
EPI, Art. 39

As far as the taking up and
the pursuit of the business
of electronic money
institutions is not regulated
by this Act, provisions of
Part IV, of Chapter | of the
Act of 19 August 2011 on
payment services (the
APS) shall apply

APS, Art. 2, 4, 12, 14, 16,
60, 61, 62, 64, 65, 67, 68,
69, 71, 81, 82, 83, 85, 86,
87, 88, 91, 92, 96, 97(1),
98, 99, 102, 103, 104, 105,
106, 108, 110, 111, 133,
134, and 154

Act of 21 July 2006 on
financial market
supervision, (Hereinafter
referred to as ‘FMS’),
Art. 2

Code of Administrative
Procedure (Hereinafter
referred to as ‘CAP’)

EPI, Art. 3
EPI, Art. 39

W zakresie
nieuregulowanym w
niniejszej ustawie do
podejmowania i
prowadzenia dziatalno$ci
przez instytucje pienigdza
elektronicznego stosuje si¢
odpowiednio przepisy
dziatu IV rozdziatu 1
ustawy z dnia 19 sierpnia

PARTIALLY CONFORM

No disposition of Polish legislation has been
found which would explicitly transpose
Article 3(1) of the Directive as such.

It should be noted however that the Polish
legislation contains a reference to the
dispositions applicable to payment services
institutions and transposing some of the listed
Articles of Directive 2007/64/EC. According
to Article 39 of the EPI, as far as the taking
up and the pursuit of the business of
electronic money institutions is not regulated
by this Act, provisions of Part IV, of Chapter
I of the Act of 19 August 2011 on payment
services (the APS) shall apply accordingly.

On the other hand, the said reference
explicitly makes possible only the application
of Chapter IV of Part IV of the APS towards
electronic money institutions.

When it comes to other provisions of the APS
located outside Chapter | of Part IV thereof,
the cross-reference present in Article 5(4) of
the APS has been used. It should be stressed
that this reference is not as straightforward
and leaves fair confusion with regard to
which aspects of electronic money business
provisions of the APS shall indeed apply. In
particular, this creates confusion as regards
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CAP accordingly. 2011 r. o ustugach the mutatis mutandis application of the
platniczych. relevant provisions of Directive 2007/64/EC
EPI APS, Article 5(4) _ to ele(_:tronic money inst_itutions, as assumed
Art ’3 _ APS, Article 5(4) in recital 9 of the Directive.
' 4. The regulations of the
EP| Act apply to the is§ue and | 4. Przepisy ustawy stosuje | Despite those dou_bts, for the purpose of this
Art ' use of thg electronic si¢ do wydawania i assessment the_ sgld cross-ref_erence has been
39 ' payment instruments uzywania elektronicznych | interpreted as if it was referring to all those
referred to in the Act on instrumentow ptatniczych, | aspects which have not been regulated under
Electronic Payment o ktorych mowa w ustawie | the EPI and consequently corresponding
APS, : . . .
Article Instruments, in each 0 elektronicznych . provisions of the APS hav.e.been quoted in
5(4) currency. instrumentach ptatniczych, | order to infer the transposition.

w kazdej walucie.

It should be observed that the fact that the
interrelation between the EPI and APS is not
clear enough has been also noticed by the
Polish legislator and therefore amendment of
two acts is on schedule. So far, in the light of
the recent minister level documents it can be
implied that the amendment of the APS is
foreseen and the repeal of the EPI is desired.
The new law foresees that all the provisions
related to electronic money will be included
in the APS.

At this time, the APS is transposing the
majority of the measures of Directive 2007/64
(PSD Directive). The assessment of the
transposition of the PSD into the Polish
system revealed the following with respect to
the provisions specified in Article 3(1) of the
Directive.

Aurticle 5 of Directive 2007/64/EC has been
transposed by Articles 60(1), 61(1), 64(1), 81,
83, 96, 97(1) and 154 of the APSina
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conform manner.

Article 10 of Directive 2007/64/EC has been
transposed by Articles 60, 2, 64, 65, 68, 91
and 98 of the APS in a conform manner.

Article 11 of Directive 2007/64/EC has been
transposed by Article 62 of the APS in a
conform manner.

Article 12 of Directive 2007/64/EC has been
transposed by Articles 67, 69 and 71 of the
APS in a conform manner.

Article 13 of Directive 2007/64/EC has been
transposed by Articles 4, 133 and 134 of the
APS in a conform manner.

Aurticle 14 of Directive 2007/64/EC has been
transposed by Article 61 of the APS in a
conform manner.

Article 15 of Directive 2007/64/EC has been
transposed by Articles 81, 82, 83 and 154 of
the APS in a conform manner. It should be
noted however that no corresponding Polish
provisions have been found as regards Article
15(2) and (3) of the said Directive. Further
clarifications form national authorities have
been suggested to the Commission.

Avrticle 17(7) of Directive 2007/64/EC has
been transposed by Articles 85 and 86 of the
APS in a conform manner. It should be noted
however that no corresponding Polish
provisions have been found as regards Article
17(7) third subparagraph points (c)and (d) of
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the said Directive. Further clarifications form
national authorities have been suggested to
the Commission.

Article 18 of Directive 2007/64/EC has been
transposed by Articles 87 and 88 of the APS
in a conform manner.

Article 19 of Directive 2007/64/EC has been
transposed by Article 86 of the APS in a
conform manner.

Article 20 of Directive 2007/64/EC has been
transposed by Articles 14 and 99 of the APS
in a conform manner.

Article 21 of Directive 2007/64/EC has been
transposed by Article 2 of the FMS and
Articles 102, 103, 105 and 106 of the APS in
a conform manner. It should be noted
however that no corresponding Polish
provisions have been found as regards Article
21(3) of the said Directive. Further
clarifications form national authorities have
been suggested to the Commission.

Article 22 of Directive 2007/64/EC has been
transposed by Articles 12, 16 and 111 of the
APS in a conform manner.

Acrticle 23 of Directive 2007/64/EC has been
transposed by a generally applicable
provision of the Code of Administrative
Procedure in a conform manner.

Aurticle 24 of Directive 2007/64/EC has been
transposed by Articles 108, 110 and 111 of
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the APS in a conform manner.

Article 25 of Directive 2007/64/EC has been
transposed by Articles 92, 104, 108, 110 of
the APS in a conform manner.

Despite the fact that overall, the PSD has
been well transposed into the Polish law, and
most of the quoted provisions thanks to a
cross-reference available in the EPI (Article
39) may apply accordingly towards electronic
money institutions, in light of the detailed
observations presented below, the
transposition of Article 3 of the Directive is
rather partial.

Therefore, partial conformity should be
observed.

Art.
3(2)

2. Electronic money
institutions shall inform
the competent authorities
in advance of any material
change in measures taken
for safeguarding of funds
that have been received in
exchange for electronic
money issued.

2. Instytucje pienigdza
elektronicznego z
wyprzedzeniem informujg
wlasciwe organy o
wszelkich istotnych
zmianach odnoszacych si¢
do srodkow
przyjmowanych w celu
ochrony $rodkow
pieni¢znych
otrzymywanych w zamian
za wyemitowany pieniadz
elektroniczny.

APS,
Art.
61(2)

APS,
Art.
61(1)

APS, Art. 61(2)

2. The applicant and the
payment institution, after
obtaining authorisation,
shall inform the PFSA
promptly of each change
that affects the up-to-
datedness of the
information and
documents appended to the
application in accordance
with paragraph 1.

APS, Art. 61

1. An applicant for the
authorisation referred to in

APS, Art. 61(2)

2. Wnioskodawca oraz
instytucja platnicza, po
uzyskaniu zezwolenia,
niezwlocznie powiadamia
KNF o kazdej zmianie
majacej wplyw na
aktualno$¢ informacji i
dokumentéw dolaczonych
do wniosku zgodnie z ust.
1.

APS, Art. 61
1. Do wniosku o wydanie

zezwolenia, o ktérym
mowa w art. 60 ust. 1,

CONFORM

Article 61(2) of the APS transposes Article
3(2) of the Directive.

According to Article 61(2) of the APS which
is accordingly applicable to the electronic
money institutions on the basis of a general
cross-reference present in the EPI (Article 39
of the EPI), the electronic money institution
shall inform the PFSA promptly of each
change that affects the information and
documents appended to the application in
accordance with paragraph 1.

Amongst others, paragraph 1 refers to the
obligation of providing authorities with any
change with respect to:
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Acrticle 60 paragraph 1
shall append to its
application:

1) up-to-date information
about the number of its
entry in the National Court
Register;

2) its statutes or
memorandum and Articles
of incorporation;

3) a schedule of the
payment services that it
intends to operate;

4) a programme of
operations and a financial
plan for a period of at least
three years;

5) documents that confirm
the possession of funds
allocated to own funds;

6) a description of
solutions for governance
and internal control
mechanisms concerning
duties related to the
prevention of money
laundering and the
financing of terrorism, in
accordance with the Act on
Countering Money
Laundering and the

wnioskodawca dotgcza:

1) aktualng informacje o
numerze wpisu do
Krajowego Rejestru
Sadowego;

2) statut, akt zatozycielski
albo umowe spoiki;

3) wykaz ustug
ptatniczych, ktore
zamierza §wiadczy¢;

4) program dziatalno$ci i
plan finansowy na okres
o najmniej trzyletni;

5) dokumenty
potwierdzajgce posiadanie
$rodkéw finansowych
przeznaczonych na
fundusze wlasne;

6) opis rozwigzan w
zakresie zarzgdzania i
mechanizmoéw kontroli
wewngetrznej dotyczacych
obowiagzkdéw zwigzanych z
przeciwdzialaniem praniu
pienigdzy i finansowaniu
terroryzmu, zgodnie z
ustawg z dnia 16 listopada
2000 r. o przeciwdzialaniu
praniu pieni¢dzy oraz
finansowaniu terroryzmu
(Dz. U.z2010r. Nr 46,

a description of solutions for
governance and internal control
mechanisms concerning duties
related to the prevention of money
laundering and the financing of
terrorism, in accordance with the
Act on Countering Money
Laundering and the Financing of
Terrorism of 16 November 2000
(Journal of Laws 2010 No. 46 item
276 and No. 182 item 1228 and
2011 No. 134 item. 779), referred to
hereinafter as the "Act on
Countering Money Laundering”,

information that makes it possible to
establish the identity of persons who
directly or indirectly have a
significant shareholding in the
company or cooperative that intends
to perform payment services,
indicating the size of their holdings,
and documents that confirm that
these persons ensure sound and
prudent management of the payment
institution;

information that allows the
identification of managers and
documents that make it possible to
assess whether these people ensure
sound and prudent management of
the payment institution, including
whether they have the education and
professional experience necessary
for the management of operations in

Conformity Assessment of Directive 2009/110/EC_Poland

37




Directive 2009/110/EC

National
Implementing
Measures

Conformity Assessment

Financing of Terrorism of
16 November 2000
(Journal of Laws 2010 No.
46 item 276 and No. 182
item 1228 and 2011 No.
134 item. 779), referred to
hereinafter as the "Act on
Countering Money
Laundering";

7) a description of the
organisational
arrangements referred to in
Article 64 paragraph 1
points 3 and 4;

8) information that makes
it possible to establish the
identity of persons who
directly or indirectly have
a significant shareholding
in the company or
cooperative that intends to
perform payment services,
indicating the size of their
holdings, and documents
that confirm that these
persons ensure sound and
prudent management of
the payment institution;

9) information that allows
the identification of
managers and documents
that make it possible to
assess whether these
people ensure sound and

poz. 276 i Nr 182, poz.
1228 oraz z 2011 r. Nr
134, poz. 779), zwana
dalej ,,ustawa o
przeciwdziataniu praniu
pieniedzy”;

7) opis rozwigzan
organizacyjnych, o
ktorych mowa w art. 64
ust. 1 pkt 3i4;

8) dane pozwalajace na
ustalenie tozsamosci 0séb,
ktére bezposrednio lub
posrednio posiadaja
znaczny pakiet akcji lub
udziatow w spotce lub
spotdzielni zamierzajacej
wykonywac¢ ushugi
platnicze, ze wskazaniem
wielkos$ci nalezgcego do
nich pakietu akcji lub
udziatéw, oraz dokumenty
potwierdzajace, iz osoby
te daja re¢kojmie
ostroznego i stabilnego
zarzadzania instytucja
platnicza;

9) dane pozwalajace na
ustalenie tozsamosci osob
zarzadzajacych oraz
dokumenty pozwalajace
na oceng, czy osoby te
daja rekojmig ostroznego i
stabilnego zarzadzania

the area of the provision of payment
services;

Those aspects, as far as electronic money
business is concerned, form part of measures
taken for safeguarding of funds that have
been received in exchange for electronic
money issued.

It should be noted that compared to the
Directive, the Polish law does not refer to the
term ‘material change’, but it actually refers
to any change which has an impact on
whether the provided information are up-to-
date.

This discrepancy however does not raise
issues of conformity, mainly because the
Polish law by a more general statement
ensures either way that a material change will
be notified. Moreover, it can be concluded
that the Polish quoted provision law reflects
the ratio set out in recital 14 of the Directive
that of crucial importance of safeguarding by
providing authorities with certain
information. Therefore, conformity could be
concluded.
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prudent management of
the payment institution,
including whether they
have the education and
professional experience
necessary for the
management of operations
in the area of the provision
of payment services;

10) information that allows
the identification of
auditors and others
authorised to audit
accounts.

instytucja platnicza, w tym
posiadajg wyksztalcenie i
doswiadczenie zawodowe
niezbedne do zarzadzania
dziatalno$cig w zakresie
$wiadczenia ustug
platniczych;

10) dane pozwalajace na
ustalenie tozsamosci
bieglych rewidentow i
innych podmiotéw
uprawnionych do badania
sprawozdan finansowych.

Art.
3(3) 1
subpar

3. Any natural or legal
person who has taken a
decision to acquire or
dispose of, directly or
indirectly, a qualifying
holding within the
meaning of point 11 of
Article 4 of Directive
2006/48/EC in an
electronic money
institution, or to further
increase or reduce, directly
or indirectly, such
qualifying holding as a
result of which the
proportion of the capital or
of the voting rights held
would reach, exceed or
fall below 20 %, 30 % or
50 %, or so that the
electronic money

3. Kazda osoba fizyczna
lub prawna, ktora podjeta
decyzje o nabyciu lub
zbyciu, bezposrednio lub
posrednio, znacznego
pakietu akcji, w
rozumieniu art. 4 pkt 11
dyrektywy 2006/48/WE,
instytucji pieniadza
elektronicznego lub tez o
dalszym zwigkszeniu lub
zmniejszeniu,
bezposrednio lub
posrednio, takiego
znacznego pakietu akcji,
wskutek czego proporcja
kapitatu lub praw glosu
osiggnetaby, przekroczyla
lub spadta ponizej 20 %,
30 % lub 50 % lub
wskutek czego dana

APS,
Art.
61(2)

APS,
Art.

61(1)
pt(8)

APS, Art. 61(2)

2. The applicant and the
payment institution, after
obtaining authorisation,
shall inform the PFSA
promptly of each change
that affects the up-to-
datedness of the
information and
documents appended to the
application in accordance
with paragraph 1.

APS, Art. 61(1) pt(8)

1. An applicant tor the
authorisation referred to in
Avrticle 60 paragraph 1
shall append to its

APS, Art. 61(2)

2. Wnioskodawca oraz
instytucja ptatnicza, po
uzyskaniu zezwolenia,
niezwlocznie powiadamia
KNF o kazdej zmianie
majacej wplyw na
aktualno$¢ informacji i
dokumentéw dotaczonych
do wniosku zgodnie z ust.
1.

APS, Art. 61(1) pt(8)
1. Do wniosku o wydanie
zezwolenia, o ktérym
mowa w art. 60 ust. 1,

wnioskodawca dotacza:

8) dane pozwalajace na

PARTIALLY CONFORM

Articles 61(1) point (8) and 61(2) of the APS
transpose Article 3(3) first subparagraph of
the Directive.

According to the cross-reference made in
Article 39 of the EPI, with respect to those
aspects of the taking up or the pursuit of
electronic money business which are not
regulated by the EPI, Chapter | of Part IV of
the APS shall apply.

In line with the APS quoted provisions, the
institution shall inform the PFSA on every
change affecting information provided in the
initial application for authorization. Amongst
those information, Article 61(1) point (8) of
the APS lists information that makes it
possible to establish the identity of persons
who directly or indirectly have a significant
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Measures
institution would become | instytucja pienigdza application: ustalenie tozsamosci osob, | shareholding in the company or cooperative
or cease to be its elektronicznego stataby ktore bezposrednio lub that intends to perform payment services as
subsidiary, shall inform si¢ lub przestataby by¢ 8) information that makes | posrednio posiadaja well as indicates the size of their shares and

the competent authorities
of their intention in
advance of such
acquisition, disposal,
increase or reduction.

podmiotem zaleznym
danej osoby fizycznej lub
prawnej, informuje
wlasciwe organy o swoim
zamiarze przed takim
nabyciem, zbyciem,
zwigkszeniem lub
zmniejszeniem.

it possible to establish the
identity of persons who
directly or indirectly have
a significant shareholding
in the company or
cooperative that intends to
perform payment services,
indicating the size of their
shares and holdings, and
documents that confirm
that these persons ensure
sound and prudent
management of the
payment institution;

znaczny pakiet akcji lub
udziatow w spolce lub
spoldzielni zamierzajacej
wykonywa¢ ushugi
platnicze, ze wskazaniem
wielkos$ci nalezgcego do
nich pakietu akcji lub
udzialéow, oraz dokumenty
potwierdzajace, iz osoby
te daja rekojmig
ostroznego i stabilnego
zarzadzania instytucja
platnicza;

holdings, and documents that confirm that
these persons ensure sound and prudent
management of the payment institution.

That would mean that every time the
proportion of the capital or of the voting
rights held would reach, exceed or fall below
20 %, 30 % or 50 % it will have to be notified
to the competent authorities.

The discrepancy between the Polish law and
the Directive lies in the fact that the
obligation of notification does not refer to the
shareholder who is about to acquire or sell his
shares, but solely to the management of the
institution. Moreover, the notification
required by the Polish law refers to the
situation (post factum) after making changes
in shareholding, whereas the Directive refers
to the situation before the shareholder takes
any steps relating to his shareholding. The
role of the Polish provisions in terms of
ensuring safeguarding is therefore smaller
compared to the Directive.

Therefore, partial conformity should be
concluded.

Art.
3
subpar
a.

The proposed acquirer
shall supply to the
competent authority
information indicating the
size of the intended
holding and relevant

Proponowany nabywca
przekazuje wtasciwemu
organowi informacje o
wielkosci pakietu, ktory
zamierza naby¢, oraz
odpowiednie informacje, o

APS,
Art.
61(1)
pt (8)
and

APS, Art. 61

1. An applicant for the
authorisation referred to in
Acrticle 60 paragraph 1
shall append to its

APS, Art. 61

1. Do wniosku o wydanie
zezwolenia, o ktérym
mowa w art. 60 ust. 1,

PARTIALLY CONFORM

Articles 61(1) point (8) and 61(2) of the APS
transpose Article 3(3) second subparagraph of
the Directive.
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information referred to in
Avrticle 19a(4) of Directive
2006/48/EC.

ktoérych mowa w art. 19a
ust. 4 dyrektywy
2006/48/WE.

)

application:

8) information that makes
it possible to establish the
identity of persons who
directly or indirectly have
a significant shareholding
in the company or
cooperative that intends to
perform payment services,
indicating the size of their
shares and holdings, and
documents that confirm
that these persons ensure
sound and prudent
management of the
payment institution;

2. The applicant and the
payment institution, after
obtaining authorisation,
shall inform the PFSA
promptly of each change
that affects the up-to-
datedness of the
information and
documents appended to the
application in accordance
with paragraph 1.

whnioskodawca dotgcza:

8) dane pozwalajgce na
ustalenie tozsamosci 0sob,
ktore bezposrednio lub
posrednio posiadaja
znaczny pakiet akcji lub
udziatow w spotce lub
spoldzielni zamierzajacej
wykonywac¢ ushugi
platnicze, ze wskazaniem
wielkos$ci nalezgcego do
nich pakietu akcji lub
udzialow, oraz dokumenty
potwierdzajace, iz osoby
te daja rekojmig
ostroznego i stabilnego
zarzadzania instytucja
platnicza;

2. Wnioskodawca oraz
instytucja ptatnicza, po
uzyskaniu zezwolenia,
niezwlocznie powiadamia
KNF o kazdej zmianie
majacej wplyw na
aktualnos$¢ informacji i
dokumentéw dotaczonych
do wniosku zgodnie z ust.
1.

According to the cross-reference made in
Avrticle 39 of the EPI, with respect to those
aspects of the taking up or the pursuit of
electronic money business which is not
regulated by the EPI, Chapter | of Part IV of
the APS shall apply.

In line with the APS quoted provisions, the
institution shall inform the PFSA on every
change affecting information provided in the
initial application for authorization.

Amongst that information, Article 61(1) point
(8) of the APS lists information that makes it
possible to establish the identity of persons
who directly or indirectly have a significant
shareholding in the company or cooperative
that intends to perform payment services as
well as indicates the size of their shares and
holdings, and documents that confirm that
these persons ensure sound and prudent
management of the payment institution.

The discrepancy between the Polish law and
the Directive lies in the fact that the
obligation of notification does not refer to the
shareholder who is about to acquire or sell his
shares, but solely to the management of the
institution.

Moreover, the notification foreseen in the
Polish law refers to the situation (post factum)
after making changes in shareholding,
whereas the Directive refers to the situation
before the shareholder takes any steps relating
to his shareholding.
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The role of the Polish provisions in terms of
ensuring safeguarding is therefore smaller
compared to the Directive.

Therefore, partial conformity should be
concluded.

Where the influence
exercised by the persons
referred to in the second
subparagraph is likely to
operate to the detriment of
the prudent and sound
management of the
institution, the competent
authorities shall express
their opposition or take
other appropriate measures
to bring that situation to an
end. Such measures may
include injunctions,
sanctions against directors
or managers, or the
suspension of the exercise
of the voting rights
attached to the shares held
by the shareholders or
members in question.

W przypadku gdy wptyw
wywierany przez osoby, 0
ktérych mowa w akapicie
drugim, moze okazac si¢
niekorzystny z punktu
widzenia ostroznego i
rzetelnego zarzadzania
dang instytucjg, wlasciwe
organy wyrazajg Sprzeciw
lub podejmuja inne
odpowiednie §rodki w celu
doprowadzenia do ustania
tej sytuacji. Srodki takie
mogg obejmowac nakazy,
kary naktadane na
cztonkoéw kierownictwa
lub zarzadu lub na
zawieszeniu korzystania z
praw glosu wynikajacych
z liczby akcji posiadanych
przez akcjonariuszy lub
danych cztonkow.

EPI,
Art.
65

pt(1)

EPI,
Art.

69(1)
pt(5)

EPI, Art. 65 pt(1)

The PFSA shall refuse to
issue the authorisation
referred to in Article 60
paragraph 1 if:

1) the persons referred to
in Article 61 paragraph 1
points 8 and 9 do not
ensure sound and prudent
management of the
payment institution,

EPI, Art. 69(1) pt(5)

1. The PFSA may
withdraw the authorisation
referred to in in Article 60
paragraph 1 if:

5) persons who directly or
indirectly possess a
significant shareholding in
the payment institution do
not ensure sound and
prudent management of
the payment institution;

EPI, Art. 65 pt(1)

KNF odmawia wydania
zezwolenia, o ktérym
mowa w art. 60 ust. 1,
jezeli:

1) osoby, o ktérych mowa
wart. 61 ust. 1 pkt 8i 9,
nie dajg rekojmi
ostroznego i stabilnego
zarzadzania instytucja
platnicza,

EPI, Art. 69(1) pt(5)

1. KNF moze cofnaé
zezwolenie, o ktérym
mowa w art. 60 ust. 1,
jezeli:

5) osoby, ktore
bezposrednio lub
posrednio posiadaja
znaczny pakiet akcji lub
udziatéw w instytucji
platniczej, nie daja
rekojmi ostroznego i

PARTIALLY CONFORM

Avrticles 65 point (1) of the EPI and 69(1)
point (5) of the EPI transpose Article 3(3)
third subparagraph of the Directive.

While the Directive refers to appropriate
measures, the Polish law refers to the
withdrawal which the PFSA may undertake
towards an electronic money institution in
which persons who directly or indirectly
possess a significant shareholding in the
payment institution do not ensure sound and
prudent management of the payment
institution.

Compared to the Directive, the Polish law
does not mention injunctions, sanctions
against directors or managers, or the
suspension of the exercise of the voting rights
attached to the shares held by the
shareholders or members in question. This
discrepancy is quite relevant and though the
Polish law ensures some mechanisms against
the detriment of the prudent and sound
management of the institution (such as
withdrawal of the authorisation) partial
conformity should be suggested.
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stabilnego zarzadzania

Therefore, partial conformity is concluded.

instytucja platnicza;

Art. Similar measures shall Podobne $rodki maja N/A N/A N/A NOT CONFORM
3(3) 4™ | apply to natural or legal zastosowanie do 0séb
subpar | persons who fail to fizycznych lub prawnych, Poland has not transposed Article 3(3) fourth
a. comply with the obligation | ktoére nie dopetnia subparagraph of the Directive. The

to provide prior okreslonego w niniejszym corresponding national provision(s) could not

information, as laid down | ustepie obowigzku be located either.

in this paragraph. wczesniejszego

przekazania informacji.

Art. If a holding is acquired Jezeli pomimo sprzeciwu | N/A N/A N/A NOT CONFORM
3(3) 5™ | despite the opposition of wilasciwych organow
subpar | the competent authorities, | dochodzi do nabycia Poland has not transposed Article 3(3) fifth
a. those authorities shall, pakietu akcji, wlasciwe subparagraph of the Directive. The

regardless of any other organy, niezaleznie od corresponding national provision(s) could not

sanction to be adopted, wszelkich innych Kar, be located either

provide for the exercise of | ktore majg by¢

the voting rights of the zastosowane, przewidujg

acquirer to be suspended, | zawieszenie praw glosu

the nullity of votes cast or | nabywcy, niewazno$¢

the possibility of annulling | gltosow oddanych, lub tez

those votes. mozliwo$¢ uniewaznienia

tych glosow.

Art. The Member States may Panstwa czlonkowskie N/A N/A N/A Article 3(3) sixth subparagraph of the
3(3) 6™ | waive or allow their moga, catkowicie lub Directive sets out an option. Owing to this
subpar | competent authorities to czesciowo, zwolnié z option, Poland has not chosen to apply. In this
a. waive the application of obowigzkéw na mocy regard, no corresponding provision(s) could

all or part of the
obligations pursuant to
this paragraph in respect
of electronic money
institutions that carry out
one or more of the

niniejszego ustepu w
odniesieniu do instytucji
pienigdza elektronicznego,
ktore prowadza co
najmniej jeden z rodzajow
dziatalno$ci

be located in the legislation of Poland either.
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activities listed in Article

6(1)(e).

wymienionych w art. 6
ust. 1 lit. e), lub zezwolié¢
swoim wlasciwym
organom na odstgpienie od
stosowania czgsci lub
catosci tych obowigzkow.

Art. 4. Member States shall 4. Panstwa cztonkowskie | APS, APS, Article 5(4) APS, Article 5(4) CONFORM
3(4) allow electronic money zezwalajg instytucjom Art.
institutions to distribute pieniadza elektronicznego | 5(4) 4. The regulations of the 4. Przepisy ustawy stosuje | Article 3(4) of the Directive has been
and redeem electronic na dystrybucje i wykup Act apply to the issue and | si¢ do wydawania i transposed in the Polish legal system.
money through natural or | pienigdza elektronicznego use of the electronic uzywania elektronicznych
legal persons which act on | za posrednictwem osob payment instruments instrumentdw platniczych, | Inthe Polish law transposing the PSD, that is
their behalf. Where the fizycznych lub prawnych referred to in the Act on o ktorych mowa w ustawie | the APS, there is a reference to branches and
electronic money dziatajgcych w ich Electronic Payment o elektronicznych agents wishing to provide payment services in
institution wishes to imieniu. W przypadku gdy Instruments, in each instrumentach platniczych, | a Member State according to the procedure
distribute electronic instytucja pienigdza currency. w kazdej walucie. set out in Article 25 of Directive 2007/64/EC.
money in another Member | elektronicznego zamierza
State by engaging such a prowadzi¢ dystrybucje It has been considered that on the basis of
natural or legal person, it | pienigdza elektronicznego Article 5(4) of the APS, provisions of the
shall follow the procedure | w innym panstwie APS shall apply accordingly to aspects of
set out in Article 25 of czlonkowskim przy issuing electronic money as well as to the
Directive 2007/64/EC. udziale takiej osoby usage thereof.
fizycznej lub prawnej,
stosuje ona procedure In consequence, electronic money institutions
ustanowiong w art. 25 regulated in the EPI can act through
dyrektywy 2007/64/WE. intermediaries provided that they fulfill the
conditions set out by the APS corresponding
to Directive 2007/64/EC. This is in line with
recital 10 of the Directive.
Therefore, conformity should be concluded.
Art. 5. Notwithstanding 5. Niezaleznie od ust. 4, APS, APS, Article 5(4) APS, Article 5(4) CONFORM
3(5) paragraph 4, electronic instytucje pieniadza Art.
money institutions shall elektronicznego nie moga | 5(4) 4. The regulations of the 4. Przepisy ustawy stosuje | Article 3(5) of the Directive has been

not issue electronic money

emitowac pienigdza

Act apply to the issue and

si¢ do wydawania i
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through agents. Electronic
money institutions shall be
allowed to provide
payment services referred
to in Article 6(1)(a)
through agents only if the
conditions in Article 17 of
Directive 2007/64/EC are
met.

elektronicznego za
posrednictwem agentow.
Instytucjom pieniadza
elektronicznego zezwala
si¢ na $wiadczenie ustug
ptatniczych, o ktorych
mowa w art. 6 ust. 1 lit. a),
za posrednictwem
agentow jedynie wtedy,
gdy spelnione sa warunki
okreslone w art. 17
dyrektywy 2007/64/WE.

use of the electronic
payment instruments
referred to in the Act on
Electronic Payment
Instruments, in each
currency.

uzywania elektronicznych
instrumentdéw platniczych,
o0 ktorych mowa w ustawie
o elektronicznych
instrumentach platniczych,
w kazdej walucie.

transposed into the Polish law.

Directive 2007/64/EC -

Directive 2007/64/EC

the conditions referred
to in Article 17 of Directive 2007/64/EC.
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Art. 4

Article 4

Artykut 4

EPI,
Art.

EPI, Art. 40

EPI, Art. 40

CONFORM
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Measures
Initial capital Kapital zalozycielski 40 The initial capital which is | Wnoszony przez Article 40 of the EPI transposes Article 4 of
, . introduced by founders zatozycieli instytucji the Directive.
Ir\élgm:f;lse E;trisn???::oney \ailﬁ;v;;tj;zi(c)lnil;zgiﬁgi shall not _be lower that the | pienigdza elektronicznego _ _ o
institutions to hold, at the | pieniadza elektronicznego PLN equivalent of 350 000 | kapitat zatozycielski nie Acc_ordmg_ to Arfucle 40 of the EPI, the initial
time of authorisatic;n posiadania, w czasie EUR, calculated on the moze by¢ nizszy od capital WhICh is m_troducgd by founders of the
initial capital comprise q wy dawaniayl sezwolenia basis of the average roéwnowarto$ci w _zlotych electronic money institution shall not be less
of the items s'et out in Kapitatu ZaloZycielskieéo exchange rate annoynced 350.000 euro, obliczanej that the PLN equlvqlent of 350 000 EUR. 'I_'he
Article 57(a) and (b) of na ktory skladaja sie ’ by the National Polish _ wedtug $redniego kursu currency exchange is calculated on the basis
Directive 2006/48/EC, of | pozycie okreslone w art. bank at th_e day of granting oglas;anego przez NBP, of the average e>_<change rate announced by
not less than EUR 350000. | 57 lit. a) i b) dyrektywy guthorl_satlon to the obowigzujacego w dniu the N_atlonal Po_Ilsh_ bank at the d_ay c_)f
institution. wydania zezwolenia. granting authorisation to the institution.
2006/48/WE,
WYROSZACCEO NIC M) This is explicitly corresponding to the
niz 350000 EUR. Directive provision in question.
By setting a minimum capital, Polish
legislator ensured an appropriate level of
consumer protection and the sound and
prudent operation of electronic money
institutions referred to in recital 11 of the
Directive.
Therefore, conformity could be concluded.
Art. Article 5 Artykut 5 EPI, EPI, Art. 47 EPI, Art. 47 CONFORM
5(1) Own funds Fundusze wlasne Art.
47 1. The electronic money 1. Fundusze wtasne Article 47(1) and (2) of the EPI and Article
1. The electronic money 1. Fundusze wtasne institution’s own funds instytucji pienigdza 64(1) point (3) of the APS transpose Article 5
institution’s own funds, as | instytucji pienigdza APS, include: elektronicznego obejmuja: | of the Directive.
set out in Articles 57 to elektronicznego, okreslone | Art.
61, 63, 64 and 66 of w art. 57-61, 63, 64 i 66 64(1) 1) when the institution acts | 1) w instytucji pienigdza In line with recital 11 of the Directive Poland
Directive 2006/48/EC dyrektywy 2006/48/WE, pt(3) as a joint-stock company — | elektronicznego w formie | provided for a regime of initial capital

shall not fall below the
amount required under
paragraphs 2 to 5 of this
Avticle or under Article 4

nie moga by¢ nizsze od
wyzszej z kwot
wymaganych zgodnie z
ust. 2-5 niniejszego

a paid up company capital,
reserve capital and
reserves;

spoiki akcyjnej —
wplacony i zarejestrowany
kapitat zaktadowy oraz
kapitat zapasowy i

combined with one for ongoing capital to
ensure an appropriate level of consumer
protection and the sound and prudent
operation of electronic money institutions.
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of this Directive,
whichever the higher.

artykuhu Iub art. 4
niniejszej dyrektywy.

2) in case of the branch of
a foreign electronic money
institution — a paid up and
reserve capital to be used
for the pursuit of activity
of the branch of the
electronic money
institution in the territory
of the Republic of Poland;

3) profits brought forward
as a result of the
application of the final
profit;

4) deductions which
include:

a) shares possessed by the
electronic money
institution, valued
according to purchase
pricing, depreciated by
charges caused by a
permanent loss of their
value,

b) intangible and legal
values,

¢) uncovered loss form
previous years, including
the loss at the moment of
reporting,

d) the loss at the end of the

kapitaly rezerwowe;

2) w oddziale zagranicznej
instytucji pienigdza
elektronicznego —
wplacony i zarejestrowany
kapitat przeznaczony na
dziatalno$¢ oddziatu
zagranicznej instytucji
pienigdza elektronicznego
na terytorium
Rzeczypospolitej Pol-
skiej;

3) niepodzielony zysk z lat
ubiegtych;

4) pozycje
pomniejszajace, ktore
stanowig:

a) akcje wlasne posiadane
przez instytucj¢ pieniadza
elektronicznego, wy-
cenione wedhug cen
nabycia, pomniejszone o
odpisy spowodowane
trwala utratg ich wartosci,

b) warto$ci niematerialne i
prawne,

c) niepokryta strata z lat
ubiegtych, w tym roéwniez
strata w trakcie za-
twierdzania,

As it will be shown below, an additional
method for calculating ongoing capital
corresponding to the method prescribed in the
Directive has been provided for by the Polish
legislator.

In line with the Directive, Polish electronic
money institutions are required to keep the
funds of electronic money holders separate
from the funds of the electronic money
institution for other business activities.
Specificities of the electronic money
institution’s own funds have been regulated in
the Polish law in correspondence to the
Directive.

Therefore, conformity could be observed.
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Measures
reporting period, .
. . d) strata na koniec okresu
calculated increasingly
- sprawozdawczego,
from the beginning of the . .
. obliczona narastajaco od

financial year.
poczatku roku
obrotowego.

2. An electronic money
institution is obliged to
have:

1) own funds which shall
not fall below the amount
required under Article 40,
calculated on the basis of
the average exchange rate
announced by the National
Polish Bank, in force at the
reporting day;

2. Instytucja pienigdza
elektronicznego jest
obowigzana utrzymywac:

1) fundusze wlasne na
poziomie nie nizszym niz
rownowarto$¢ w ztotych
kwoty okreslonej w art.
40, obliczonej w ztotych
wedlug $redniego kursu
oglaszanego przez NBP
obowigzujacego w dniu
sprawozdawczym;

Art.
5(2) 1%
subpar

2. In regard to the
activities referred to in
Article 6(1)(a) that are not
linked to the issuance of
electronic money, the own
funds requirements of an
electronic money
institution shall be
calculated in accordance
with one of the three
methods (A, B or C) set
out in Article 8(1) and (2)
of Directive 2007/64/EC.
The appropriate method
shall be determined by the
competent authorities in

2. W odniesieniu do
dziatalno$ci, o ktorej
mowa w art. 6 ust. 1 lit. a),
niezwigzanej z emisja
pienigdza elektronicznego,
wymagane fundusze
wlasne instytucji
pienigdza elektronicznego
oblicza si¢ zgodnie z jedng
z trzech metod (A, B lub
C) okreslonych w art. 8
ust. 1 i 2 dyrektywy
2007/64/WE.
Odpowiednia metode
okreslajg wiasciwe organy
zgodnie z przepisami

APS,
Art.
76(4)

Regul
ation
on
metho
d of
calcul
ation
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accordance with national
legislation.

krajowymi.

of
2011,
82

APS, Art. 76(4)

4. The amount of a
domestic payment
institution’s own funds
may not be less than the
higher of:

1) the minimum value of
initial capital required in
accordance with Article 64
paragraph 1 point 1 and

2) the amount calculated in
accordance with
regulations issued on the
basis of paragraph 6.

Regulation on method of
calculation of 2011, §2

§ 2. The amount referred
to in Article 76(4), pt (2)
shall be calculated as sum
of following elements: (a)
4,0 % of the amount of PV
up to EUR 5 million,

(b) 2,5 % of the amount of
PV above EUR 5 million
up to EUR 10 million,

(c) 1 % of the amount of
PV above EUR 10 million
up to EUR 100 million,

Conformity Assessment

APS, Art. 76(4)

4. Wysokos¢ funduszy
wlasnych krajowej
instytucji ptatniczej nie
moze by¢ nizsza od
wyzszej z wartoSci:

1) minimalnej warto$ci
kapitatu zatozycielskiego
wymaganego zgodnie z
art. 64 ust. 1 pkt 1, albo

2) kwoty obliczonej
zgodnie z przepisami
wydanymi na podstawie
ust. 6.

Regulation on method of
calculation of 2011, §2

8§ 2. Kwote, o ktorej mowa
w art. 76 ust. 4 pkt 2
ustawy, oblicza si¢ jako
sume nastepujacych
elementow:

1) 4% czesci wielkosci
ptatnosci do 5 min euro,

2) 2,5% czesci wielkosci
ptatnosci w przedziale

It is in line with recital 11. It is stressed

therein that the own funds calculation method
used by electronic money institutions shall
take into account the specificity of this
business.

Therefore, conformity should be concluded.
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(d) 0,5 % of the amount of
PV above EUR 100
million up to EUR 250
million,

(e) 0,25 % of the amount
of PV above EUR 250
million.

— where payment volume
represents one twelfth of
the total amount of
payment transactions
executed by the domestic
payment institution in the
preceding business year.

Regulation on method of
calculation of 2011, §3

8 3. 1. In case when a
domestic payment
institution after obtaining
of an authorisation can
perform only:

1) services referred to in
Art. 3(1), pt. (6) of the Act,
or

2) services referred to in
Art. 3(1), pt. (7) of the Act

— the amount calculated
according to 82 shall be
multiplied by the scaling

powyzej 5 mln euro do 10
min euro,

3) 1% czesci wielkosci
platnosci w przedziale
powyzej 10 min euro do
100 min euro,

4) 0,5% czeSci wielkosci
ptatnosci w przedziale
powyzej 100 mln euro do
250 min euro,

5) 0,25% czesci wielkosci
ptatnosci powyzej 250 min
euro

— przy czym wielkos¢
ptatnosci stanowi jedng
dwunastg catkowitej
wartosci transakcji
ptatniczych wykonanych
w ciggu ostathiego roku
obrotowego przez krajowa
instytucje platnicza.

Regulation on method of
calculation of 2011, §3

83. 1. W przypadku gdy
krajowa instytucja
platnicza, na podstawie
posiadanego zezwolenia,
moze $Swiadczy¢
wylacznie:

1) ustuge, o ktorej mowa
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factor k.

w art. 3 ust. 1 pkt 6
ustawy, albo

2) ustugg, o ktorej mowa
w art. 3 ust. 1 pkt 7 ustawy

— kwote obliczong w
sposob okreslony w §2
mnozy si¢ przez
wspotczynnik korygujacy
k.

In regard to the activity of
issuing electronic money,
the own funds
requirements of an
electronic money
institution shall be
calculated in accordance
with Method D as set out
in paragraph 3.

W odniesieniu do
dziatalnoS$ci polegajacej na
emisji pienigdza
elektronicznego
wymagane fundusze
wlasne instytucji
pienigdza elektronicznego
oblicza si¢ zgodnie z
metoda D okreslong w ust.
3.

EPI,
Art.

47(2)
pt(2)

EPI, Art. 47(2) pt(2)

2) own funds which shall
not fall below 2% of the
value of the issued
electronic money in the
circulation;

EPI, Art. 47(2) pt(2)

2) fundusze wiasne na
poziomie nie nizszym niz
2% wartosci wydanego
przez t¢ instytucje
pienigdza elektronicznego
w obiegu;

CONFORM

Avrticle 47(2) point (2) of the EPI transposes
Aurticle 5(2), second subparagraph of the
Directive.

According to Article 47(2) point (2) of the
EPI, in regard to the activity of issuing
electronic money the own funds of an
electronic money institution shall not fall
below 2% of the value of the issued electronic
money in the circulation.

Method D as specified in Article 5(3) of the
Directive states that the own funds of an
electronic money institution for the activity of
issuing electronic money shall amount to at
least 2 % of the average outstanding
electronic money.

Compared to the Directive, the Polish law
sets the amount of own funds higher, since it
refers to 2% of the entire amount of electronic
money in issue, while the Directive refers to
2% of the average outstanding electronic
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money.

This difference however does not hamper
conformity. The Polish legislator had the
right to set the value on higher level; the
Directive sets a minimum amount.

Such an approach is moreover in line with the
one described in recital 11. It is stressed
therein that the own funds calculation method
used by electronic money institutions shall
take into account the specificity of this
business. Therefore, conformity should be
observed.

Electronic money
institutions shall at all
times hold own funds that
are at least equal to the
sum of the requirements
referred to in the first and
second subparagraphs.

Instytucje pienigdza
elektronicznego zawsze
dysponuja funduszami
wlasnymi co najmniej
rownymi sumie
wymogoéw, o ktorych
mowa w ust. 11i 2.

EPI,
Art.
47(2)

EPI, Art. 47(2)

2. Electronic money
institution is obliged to
have:

1) own funds which shall
not fall below the amount
required under Avrticle 40,
calculated on the basis of
the average exchange rate
announced by the National
Polish Bank, in force at the
reporting day;

2) own funds which shall
not fall below 2% of the
value of the issued
electronic money in the
circulation;

3) coefficient of solvency

EPI, Art. 47(2)

2. Instytucja pienigdza
elektronicznego jest
obowigzana utrzymywac:

1) fundusze wiasne na
poziomie nie nizszym niz
rownowarto$¢ w ztotych
kwoty okreslonej w art.
40, obliczonej w ztotych
wedtug $redniego kursu
oglaszanego przez NBP
obowigzujgcego w dniu
sprawozdawczym;

2) fundusze wlasne na
poziomie nie nizszym niz
2% wartosci wydanego
przez t¢ instytucje
pieniadza elektronicznego

CONFORM

Avrticle 47(2) of the EPI transposes Article
5(2), third subparagraph of the Directive.

Article 47(2) sets out cumulative conditions
to be fulfilled by the electronic money
institutions with respect to their own funds.

According to Article 47(2), the electronic
money institution shall have own funds:

e which shall not fall below the
amount required under Acrticle 40,
calculated on the basis of the
average exchange rate announced by
the National Polish Bank, in force at
the reporting day;

e which shall not fall below 2% of the
value of the issued electronic money
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which shall not fall below
2%.

w obiegu;

3) wspodlczynnik
wypltacalnosci na
poziomie co najmniej 2%.

in the circulation;

The first condition corresponds to the amount
specified in first subparagraph of Article 5 of
the Directive. Whereas, the second condition
set out by the Polish provision corresponds to
the percentage specified in the second
subparagraph of Article 5 of the Directive.

Therefore, conformity could be concluded.

Art.
5(3)

3. Method D: The own
funds of an electronic
money institution for the
activity of issuing
electronic money shall
amount to at least 2 % of
the average outstanding
electronic money.

3. Metoda D: Fundusze
wlasne instytucji
pienigdza elektronicznego
na cele dziatalno$ci
polegajacej na emisji
pienigdza elektronicznego
sa rowne co najmniej 2 %
sredniej warto$ci
pienigdza elektronicznego
pozostajacego w obiegu.

EPI,
Art.

47(2)
pt(2)

EPI, Art. 47(2) pt(2)

2) own funds which shall
not fall below 2% of the
value of the issued
electronic money in the
circulation;

EPI, Art. 47(2) pt(2)

2) fundusze wlasne na
poziomie nie nizszym niz
2% wartosci wydanego
przez t¢ instytucje
pienigdza elektronicznego
w obiegu;

CONFORM

Article 47(2) point (2) of the EPI transposes
Acrticle 5(3) of the Directive.

According to Article 47(2) point (2) of the
EPI, in regard to the activity of issuing
electronic money the own funds of an
electronic money institution shall not fall
below 2% of the value of the issued electronic
money in the circulation.

Method D as specified by the Directive states
that the own funds of an electronic money
institution for the activity of issuing
electronic money shall amount to at least 2 %
of the average outstanding electronic money.

Compared to the Directive, the Polish law
sets the amount of own funds higher, since it
refers to 2% of the entire amount of electronic
money in issue, while the Directive refers to
2% of the average outstanding electronic
money.

This difference however does not hamper
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conformity. The Polish legislator had the
right to set the value on higher level; the
Directive sets a minimum amount.

Such an approach is moreover in line with the
one described in recital 11. It is stressed
therein that the own funds calculation method
used by electronic money institutions shall
take into account the specificity of this
business.

Therefore, conformity should be observed.

Art.
5(4)

4. Where an electronic
money institution carries
out any of the activities
referred to in Article
6(1)(a) that are not linked
to the issuance of
electronic money or any of
the activities referred to in
Acrticle 6(1)(b) to (e) and
the amount of outstanding
electronic money is
unknown in advance, the
competent authorities shall
allow that electronic
money institution to
calculate its own funds
requirements on the basis
of a representative portion
assumed to be used for the
issuance of electronic
money, provided such a
representative portion can
be reasonably estimated
on the basis of historical

4. W przypadku gdy
instytucja pienigdza
elektronicznego prowadzi
jakiegokolwiek rodzaju
dziatalno$¢, o ktérej mowa
w art. 6 ust. 1 lit. a),
niezwigzang z emisja
pienigdza elektronicznego,
lub ktérykolwiek z
rodzajow dziatalnosci, o
ktérych mowa w art. 6 ust.
1 lit. b)—e), a kwota
pieniadza elektronicznego
pozostajacego w obiegu
nie jest wczesniej znana,
wlasciwe organy
zezwalajg tej instytucji
pienigdza elektronicznego
na obliczenie jej
wymaganych funduszy
wiasnych na podstawie
reprezentatywnej czesci
przeznaczonej na emisje
pienigdza elektronicznego,

EPI,
Art.
47(3)

EPI, Art. 47(3)

3. The value of electronic
money in issue is
calculated as the greater of
the values of:

1) the total amount of
financial liabilities related
to electronic money in
issue at the end of the
reporting period;

2) the average total amount
of financial liabilities
related to electronic money
in issue at the end of the
preceding six calendar
months or in case of the
electronic money
institution which is
running its activity shorter
than 6 months — the
average total amount of

EPI, Art. 47(3)

3. Warto$¢ pienigdza
elektronicznego w obiegu
oblicza si¢ jako wigkszg z
wartosci:

1) zobowigzan
finansowych ogotem z
tytutu pienigdza
elektronicznego pozo-
stajagcego w obiegu na
koniec okresu
sprawozdawczego;

2) $redniej wartosci
zobowigzan z tytulu
pienigdza elektronicznego
na koniec ostatnich 6
miesiecy lub w przypadku
instytucji pieniadza
elektronicznego
prowadzacej dziatalnosé
krocej niz 6 miesiecy —

PARTIALLY CONFORM

Avrticle 47(3) of the EPI transposes Article
5(4) of the Directive.

First, it should be noted that unlike the
Directive, the EPI does not provide for two
types of provisions with regard to own funds
which would treat differently electronic
money institutions and electronic money
institutions carrying out any of the activities
referred to in Article 6(1)(a) that are not
linked to the issuance of electronic money or
any of the activities referred to in Article
6(1)(b) to (e).

In the light of the Polish law, once the
institution is considered to be an electronic
money institution, no matter whether it
carries out additional activities, it falls under
the scope of Article 47 of the EPI regulating
own funds.

In line with the Directive, the calculation of

Conformity Assessment of Directive 2009/110/EC_Poland

55




Directive 2009/110/EC

National
Implementing
Measures

Conformity Assessment

data and to the satisfaction
of the competent
authorities. Where an
electronic money
institution has not
completed a sufficient
period of business, its own
funds requirements shall
be calculated on the basis
of projected outstanding
electronic money
evidenced by its business
plan subject to any
adjustment to that plan
having been required by
the competent authorities.

pod warunkiem ze taka
reprezentatywna czgs¢
moze zostaé rozsgdnie
0szacowana na podstawie
danych historycznych i w
sposob satysfakcjonujgcy
wiasciwe organy. W
przypadku gdy instytucja
pienigdza elektronicznego
nie prowadzi dziatalno$ci
dostatecznie dtugo, jej
wymagane fundusze
wlasne obliczane sg na
podstawie przewidywanej
warto$ci pienigdza
elektronicznego
pozostajacego w obiegu,
wykazanej w planie
biznesowym tej instytucji,
z zastrzezeniem wszelkich
dostosowan tego planu
wymaganych przez
wlasciwe organy.

foreseen liabilities related
to electronic money at the
end of 6 months of
activity, included in the
business plan which
should be adjusted at the
request of PFSA (Polish
Financial Supervision
Authority).

$redniej wartosci przewi-
dywanych zobowigzan z
tego tytutu na koniec
pierwszych 6 miesigcy
dziatalnosci, ujetych w
planie dziatalnosci, ktory
winien zostaé
skorygowany na zadanie
KNF.

own funds of Polish electronic money
institutions requires the exact knowledge of
the value of the issued electronic money in
circulation.

In case the exact value of the issued
electronic money in the circulation is not
known, as this might be characteristic for
institutions which are not linked to the
issuance of electronic money, in order to set
this value, the average total amount of
foreseen liabilities related to electronic
money at the end of 6 months of activity shall
be taken into account. The liabilities referred
to in the Polish provision are the ones
included in the business plan which can be
adjusted at the request of PFSA (Polish
Financial Supervision Authority). This
corresponds to the second part of the
Directive provision in question.

The Polish law however does not refer to the
first part of the Directive provision stipulating
that the authorities may allow the institution
to calculate its own funds requirements on the
basis of a representative portion assumed to
be used for the issuance of electronic money,
provided such a representative portion can be
reasonably estimated on the basis of historical
data and to the satisfaction of the competent
authorities.

Therefore, partial conformity should be
concluded.

Art.

5. On the basis of an
evaluation of the risk-

5. Na podstawie oceny
procesOw zarzadzania

EPI,
Art.

EPI, Art. 43

EPI, Art. 43

CONFORM
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5(5)

management processes, of
the risk loss databases and
internal control
mechanisms of the
electronic money
institution, the competent
authorities may require the
electronic money
institution to hold an
amount of own funds
which is up to 20 % higher
than the amount which
would result from the
application of the relevant
method in accordance with
paragraph 2, or permit the
electronic money
institution to hold an
amount of own funds
which is up to 20 % lower
than the amount which
would result from the
application of the relevant
method in accordance with
paragraph 2.

ryzykiem, bazy danych
zwigzanych z ryzykiem
strat i mechanizmow
kontroli wewnetrzne;j
instytucji pienigdza
elektronicznego, wlasciwe
organy moga wymagac od
instytucji pienigdza
elektronicznego
posiadania kwoty
funduszy wiasnych do 20
% wyzszej od kwoty,
ktora bylaby wynikiem
zastosowania
odpowiedniej metody
zgodnie z ust. 2, lub
pozwoli¢ instytucji
pienigdza elektronicznego
na posiadanie kwoty
funduszy wtasnych do 20
% nizszej od kwoty, ktora
bytaby wynikiem
zastosowania
odpowiedniej metody
zgodnie z ust. 2.

43

APS,
Art.
76(7)

APS,
Art.
5(4)

1. By mean of supervision,
the PFSA may especially
recommend:

1) taking measures
necessary to ensure a
proper level of protection
of interest of customers of
electronic money
institution;

2) taking measures
necessary to achieve and
comply with the provisions
referred to in this Act and
in the Regulation adopted
on the basis of Article 48:

3) increasing own funds.
APS, Art. 76(7)

7. The PFSA may, by
issuing a decision, on the
basis of risk analysis and
assessment of the risk
management processes and
internal control
mechanisms of a domestic
payment institution:

1) require the domestic
payment institution to
increase its own funds but
not more than 120% of the
amount referred to in

1. W ramach nadzoru
KNF moze zaleci¢ w
szczegdlnosci:

1) podjecie $rodkow
koniecznych do
zapewnienia wlasciwego
poziomu ochrony
intereséw klientow
instytucji pienigdza
elektronicznego;

2) podjecie srodkow
koniecznych do
osiagnigcia i
przestrzegania norm, o
ktorych mowa w ustawie
oraz w rozporzadzeniu
wydanym na podstawie
art. 48;

3) zwigkszenie funduszy
wiasnych.

APS, Art. 76(7)

7. KNF moze, w drodze
decyzji, na podstawie
analizy ryzyka strat oraz
oceny procesow
zarzadzania ryzykiem i
mechanizmoéw kontroli
wewngtrznej krajowe;j
instytucji ptatniczej:

1) zazada¢ od krajowej

Article 5(5) of the Directive sets out an option
which Poland chose to apply.

Article 43 of the EPI jointly with Article
76(7) of the APS transpose this option into
the Polish legal system.

According to Article 43 of the EPI, the PFSA
by means of its supervisory powers may
require the electronic money institution to
increase their own funds. No specification is
foreseen as to what extent those funds may be
increased.

It should be observed that a specification as to
what extent own funds shall be increased as
well to what extent they could be lowered is
available under Article 76(7) of the APS. The
APS gives the right to the PFSA to require
the payment service provider to either
increase its own funds up to 120% or to
decrease it to 80%.

Since, the APS on the basis of Article 5 of the
APS applies to electronic money issuers,
conformity can be concluded.

Therefore, conformity is observed.
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paragraph 4 point 2; or

2) permit the domestic
payment institution to
reduce the amount of its
own funds but not to less
than 80% of the amount
referred to in paragraph 4
point 2.

APS, Art. 5(4)

4. The regulations of the
Act apply to the issue and
use of the electronic
payment instruments
referred to in the Act on
Electronic Payment
Instruments, in each
currency.

instytucji ptatniczej
zwigkszenia wysoko$ci
funduszy wilasnych,
jednak do wysokosci nie
wigkszej niz 120% kwoty,
o ktorej mowa w ust. 4 pkt
2;

2) zezwoli¢ krajowej
instytucji platniczej na
ZMniejszenie wysokosci
funduszy wilasnych,
jednak do wysokosci nie
mniejszej niz 80% kwoty,
o0 ktérej mowa w ust. 4 pkt
2.

APS, Art. 5(4)

4. Przepisy ustawy stosuje
si¢ do wydawania i
uzywania elektronicznych
instrumentéw platniczych,
o ktorych mowa w ustawie
0 elektronicznych
instrumentach ptatniczych,
w kazdej walucie.

Art.
5(6)
intr.
wordi

ng

6. Member States shall
take the necessary
measures to prevent the
multiple use of elements
eligible for own funds:

6. Panstwa cztonkowskie
podejmuja niezbedne
srodki w celu
przeciwdziatania
wielokrotnemu zaliczaniu
tych samych elementéw
do funduszy wtasnych:

APS,
Art.
77(1)

APS,
Art.
5(4)

APS, Art. 77(1)

1. When calculating the
own funds of a domestic

payment institution which:

1) belongs to the same
group as another domestic

APS, Art. 77(1)

1. Przy obliczaniu
funduszy wlasnych
krajowej instytucji
platniczej, ktora:

1) nalezy do tej samej

CONFORM

Article 77 of the APS transposes Article 5(6)
introductory wording of the Directive.

The APS quoted provision prevents the
multiple use of elements eligible for own
funds.
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payment institution, a
domestic bank, a branch of
a foreign bank, a branch of
credit institution, an
electronic money
institution, an investment
firm, an asset management
entity or an insurance
undertaking, or

2) engages in business as a
hybrid payment institution
funds which were included
in the own funds of
another group entity or of
a hybrid payment
institution that were
calculated in relation to
capital requirements
arising from separate
regulations may not be in
any way included in the
calculation.

2. Guided by the need to
ensure maintenance of the
real level of capital
requirements specified in
the Act, the minister
responsible for financial
institutions, after
consulting the PFSA, may,
by issuing a regulation,
specify means of
counteracting the multiple
inclusion of the same items
in own funds in the

grupy co inna krajowa
instytucja platnicza, bank
krajowy, oddziat banku
zagranicznego, oddziat
instytucji kredytowej,
instytucja pienigdza
elektronicznego, firma
inwestycyjna, podmiot
zarzadzajacy aktywami
lub zaktad ubezpieczen,

2) prowadzi dziatalno$¢ w
charakterze hybrydowej
instytucji ptatniczej

— nie moga by¢ w
jakikolwiek sposéb
uwzgledniane fundusze,
ktére zostaty
uwzglednione w
funduszach wilasnych
innego podmiotu grupy
lub hybrydowej instytuciji
platniczej obliczanych w
zwiazku z wymogami
kapitatowymi
wynikajacymi z odrebnych
przepisow.

APS, Art. 5(4)

4. Przepisy ustawy stosuje
si¢ do wydawania i
uzywania elektronicznych
instrumentow platniczych,
o0 ktorych mowa w ustawie
0 elektronicznych

Since the APS on the basis of Article 5 of the
APS applies to electronic money issuers,
conformity can be concluded.

Therefore, conformity is observed.
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circumstances referred to
in paragraph 1.

APS, Art. 5(4)

4. The regulations of the
Act apply to the issue and
use of the electronic
payment instruments
referred to in the Act on
Electronic Payment
Instruments, in each

instrumentach platniczych,
w kazdej walucie.

currency.

Art. (a) where the electronic a) w przypadku gdy APS, APS, Art. 77 APS, Art. 77 CONFORM

5(6)(a) | money institution belongs | instytucja pienigdza Art.
to the same group as elektronicznego nalezy do | 77 1) belongs to the same 1) nalezy do tej samej Article 77 of the APS almost literally
another electronic money | tej samej grupy co inna group as another domestic | grupy co inna krajowa transposes Article 5(6)(a) introductory
institution, a credit instytucja pienigdza APS, payment institution, a instytucja platnicza, bank | wording of the Directive.
institution, a payment elektronicznego, instytucja | Art. domestic bank, a branch of | krajowy, oddziat banku
institution, an investment | kredytowa, instytucja 5(4) a foreign bank, a branch of | zagranicznego, oddziat The APS quoted provision refers to the

firm, an asset management
company or an insurance
or reinsurance
undertaking;

platnicza,
przedsigbiorstwo
inwestycyjne, spotka
zarzadzajaca aktywami
lub zaktad ubezpieczen
badz reasekuracji;

credit institution, an
electronic money
institution, an investment
firm, an asset management
entity or an insurance
undertaking, or

APS, Art. 5(4)

4. The regulations of the
Act apply to the issue and
use of the electronic
payment instruments
referred to in the Act on
Electronic Payment
Instruments, in each

instytucji kredytowej,
instytucja pieniagdza
elektronicznego, firma
inwestycyjna, podmiot
zarzadzajacy aktywami
lub zaktad ubezpieczen,

APS, Art. 5(4)

4. Przepisy ustawy stosuje
si¢ do wydawania i
uzywania elektronicznych
instrumentow platniczych,
o0 ktorych mowa w ustawie
0 elektronicznych
instrumentach platniczych,

institution which belongs to the same group
as another domestic payment institution, a
domestic bank, a branch of a foreign bank, a
branch of credit institution, an electronic
money institution, an investment firm, an
asset management entity or an insurance
undertaking.

Since the APS on the basis of Article 5 of the
APS applies to electronic money issuers,
conformity can be concluded.

Therefore, conformity is observed.

Conformity Assessment of Directive 2009/110/EC_Poland

60




Directive 2009/110/EC

National
Implementing

Conformity Assessment

Measures
currency. w kazdej walucie.
Art. (b) where an electronic b) w przypadku gdy APS, APS, Art. 77 APS, Art. 77 CONFORM
5(6)(b) | money institution carries instytucja pieniagdza Art.
out activities other than elektronicznego prowadzi | 77 2) engages in business as a | 2) prowadzi dziatalno$¢ w | Atrticle 77 of the APS almost literally
the issuance of electronic | rodzaje dziatalnosci inne hybrid payment institution | charakterze hybrydowej transposes Article 5(6)(a) introductory
money. niz emisja pieniadza APS, instytucji platniczej wording of the Directive.
elektronicznego. Art. - funds which were
5(4) included in the own funds | —nie mogg by¢ w The APS quoted provision refers to the
of another group entity or | jakikolwiek sposéb institution which engages in business as a
of a hybrid payment uwzgledniane fundusze, hybrid payment institution.
institution that were ktore zostaty
calculated in relation to uwzglednione w Since the APS on the basis of Article 5 of the
capital requirements funduszach wilasnych APS applies to electronic money issuers,
arising from separate innego podmiotu grupy conformity can be concluded.
regulations may not be in lub hybrydowej instytuciji
any way included in the platniczej obliczanych w Therefore, conformity is observed.
calculation. zwigzku z wymogami
kapitatowymi
APS, Art. 5(4) wynikajacymi z odrebnych
przepisow.
4. The regulations of the
Act apply to the issue and | APS, Art. 5(4)
use of the electronic
payment instruments 4. Przepisy ustawy stosuje
referred to in the Act on si¢ do wydawania i
Electronic Payment uzywania elektronicznych
Instruments, in each instrumentdw platniczych,
currency. o ktorych mowa w ustawie
0 elektronicznych
instrumentach ptatniczych,
w kazdej walucie.
Art. 7. Where the conditions 7. W przypadku gdy N/A N/A N/A Article 5(7) of the Directive sets out an
5(7) laid down in Article 69 of | spetnione sa warunki option. Owing to this option, Poland has not

Directive 2006/48/EC are

okreSlone w art. 69

chosen to apply. In this regard, no
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Measures
met, Member States or dyrektywy 2006/48/WE, corresponding provision(s) could be located
their competent authorities | panstwa cztonkowskie lub in the legislation of Poland either.
may choose not to apply ich wlasciwe organy moga
paragraphs 2 and 3 of this | postanowi¢ o
Article to electronic niestosowaniu ust. 2 i 3
money institutions which | niniejszego artykutu
are included in the wobec instytucji pienigdza
consolidated supervision elektronicznego objetych
of the parent credit skonsolidowanym
institutions pursuant to nadzorem dominujace;j
Directive 2006/48/EC. instytucji kredytowej na
mocy dyrektywy
2006/48/WE.
Art. Article 6 Artykut 6 EPI, EPI, Art. 45 EPIL, Art. 45 CONFORM
6(1) 1% Activities Rodzaje dzialalnosci | Art.
subpar 45(1) 1. An electronic money 1. Instytucja pieniadza Acrticle 45 of the EPI transposes Article 6(1),
a. 1. In addition to issuing 1. Oprdcz emisji pienigdza institution, in the scope of | elektronicznego, w first subparagraph of the Directive.

electronic money,
electronic money
institutions shall be
entitled to engage in any
of the following activities:

elektronicznego, instytucje
pienigdza elektronicznego
uprawnione sa do
prowadzenia
nastepujacych rodzajow
dziatalno$ci:

the pursued economic
activity other that issuance
of electronic money, may:

1) provide financial and
non-financial services
strictly related to the
issuance of electronic
money; such as exercising
operational and other
auxiliary functions, as well
as may issue and manage
other payment measures;

2) provide payment
services in the meaning of
Act of 19 August 2011 on
payment services, while
respecting capital and

zakresie wykonywanej
dziatalno$ci gospodarczej
innej niz wydawanie
pieniadza elektronicznego,
moze:

1) $wiadczy¢ Scisle
powiazane z wydawaniem
pienigdza elektronicznego
ushugi finansowe i
niefinansowe, takie jak
wykonywanie funkcji
operacyjnych i innych
funkcji pomocniczych, a
takze wydawac¢ oraz
administrowa¢ innymi
srodkami ptatniczymi;

2) $wiadczy¢ ustugi

The Polish quoted provision explicitly entitles
electronic money institutions to engage in
various economic activities.

As its will be shown below, the Polish
legislator nearly completely transposed
Aurticle 6 of the Directive.

Therefore, conformity could be observed.
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safeguarding requirements
referred to in this Act;

3) store tele - informatic
data on the data carrier on
behalf of other entities or
public institutions;

4) grant credits exclusively
for the purpose of payment
service provision, as
referred to in Article 3(1)
pt(2) to (6) of Act of 19
August 2011 on payment
services, except for Article
74(3) of this Act;

5) pursue other type of
economic activity.

platnicze w rozumieniu
ustawy z dnia 19 sierpnia
2011 r. o ustugach
ptatniczych, z
zachowaniem wymogow
kapitatowych i
ostroznosciowych, o
ktérych mowa w tej
ustawie;

3) przechowywac dane na
informatycznych
no$nikach danych w
imieniu innych podmiotéw
lub instytucji publicznych;

4) udziela¢ kredytow
wylacznie w celu
$wiadczenia ustug
ptatniczych, o ktorych
mowa w art. 3 ust. 1 pkt 2-
6 ustawy z dnia 19
sierpnia 2011 r. o ustugach
platniczych, z
zastrzezeniem art. 74 ust.

3 tej ustawy;

5) prowadzi¢ inna
dziatalno$¢ gospodarcza.

Art.
6(1) 1
subpar
a. (a)

(a) the provision of
payment services listed in
the Annex to Directive
2007/64/EC;

a) $wiadczenia ustug
ptatniczych wymienionych
w zatgczniku do
dyrektywy 2007/64/WE;

EPI,
Art.

45(1)
pt(2)

EPI, Art. 45(1) pt(2)

2) provide payment
services in the meaning of
Act of 19 August 2011 on
payment services, while
respecting capital and

EPI, Art. 45(1) pt(2)

2) $wiadczy¢ ustugi
ptatnicze w rozumieniu
ustawy z dnia 19 sierpnia
2011 r. o ustugach
ptatniczych, z

CONFORM

Aurticle 45(1) point (2) of the EPI transposes

Aurticle 6(1), first subparagraph of the
Directive.

Avrticle 45(1) point (2) explicitly states that an
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safeguarding requirements
referred to in this Act;

zachowaniem wymogow
kapitatowych i
ostrozno$ciowych, o
ktorych mowa w tej
ustawie;

electronic money institution, in the scope of
the pursued economic activity apart from
issuing electronic money, may provide
payment services in the meaning of Act of 19
August 2011 on payment services.

The Polish quoted provision sets out one
condition according to which such institutions
have to respect capital and safeguarding
requirements referred to in the APS.

The services referred to in the APS
correspond to the services listed in the Annex
of Directive 2007/64/EC (PSD).

Therefore, conformity could be concluded.

Art.
6(1) 1%
subpar
a. (b)

(b) the granting of credit
related to payment
services referred to in
points 4, 5 or 7 of the
Annex to Directive
2007/64/EC, where the
conditions laid down in
Acrticle 16(3) and (5) of
that Directive are met;

b) udzielania kredytéw
zwigzanych z ustugami
ptatniczymi, o ktérych
mowa w pkt 4,5 lub 7
zalgcznika do dyrektywy
2007/64/WE, w przypadku
gdy spetnione sg warunki
okreslone w art. 16 ust. 3 1
5 tej dyrektywy;

EPI,
Art.

45(1)
pt(4)

APS,
Art.
3(1)
pt(2)
to(6)

EPI, Art. 45(1) pt(4)

4) grant credits exclusively
for the purpose of payment
service provision, as
referred to in Article 3(1)
pt(2) to (6) of Act of 19
August 2011 on payment
services, except for Article
74(3) of this Act;

APS, Art. 3(1)

2) execution of payment
transactions, including
transfer of funds to a
payment account with the
user’s provider or with
another provider:

EPI, Art. 45(1) pt(4)

4) udziela¢ kredytow
wylacznie w celu
$wiadczenia ustug
ptatniczych, o ktorych
mowa w art. 3 ust. 1 pkt 2-
6 ustawy z dnia 19
sierpnia 2011 r. o uslugach
platniczych, z
zastrzezeniem art. 74 ust.

3 tej ustawy;

APS, Art. 3(1)

2) wykonywaniu
transakcji ptatniczych, w
tym transferu srodkow
pienigznych na rachunek
ptatniczy u dostawcy

CONFORM

Avrticle 45(1) point (4) of the EPI transposes
Article 6(1), first subparagraph, (b) of the
Directive.

Avrticle 45(1) point (4) explicitly states that
electronic money institution, in the scope of
the pursued economic activity apart from
issuing electronic money may grant credits
exclusively for the purpose of payment
service provision, as referred to in Article
3(1) point (2) to (6) of Act of 19 August 2011
on payment services, except for Article 74(3)
of this Act.

Services referred to in Article 3(1) point (2)
to (6) of Act of 19 August 2011 on payment
services include:
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a) execution of direct
debits, including one-off
direct debits,

b) execution of
transactions through a
payment card or similar
payment instrument, and

¢) execution of transfers
services, including
standing orders;

3) execution of the
payment transactions listed
in point 2, where the funds
made available to the user
derive from credit, and in
the case of a payment
institution from a credit as
referred to in Article 74
paragraph 3;

4) the issuing of payment
instruments;

5) the conclusion of
contracts with businesses
for the acceptance of
payments using payment
instruments;

6) the provision of money
remittance services; and

uzytkownika lub u innego
dostawcy:

a) przez wykonywanie
ustug polecenia zaptaty, w
tym jednorazowych
polecen zaptaty,

b) przy uzyciu karty
ptatniczej lub podobnego
instrumentu platniczego,

C) przez wykonywanie
ushug polecenia przelewu,
w tym statych zlecen;

3) wykonywaniu
transakcji ptatniczych
wymienionych w pkt 2, w
ci¢zar $rodkow
pieni¢znych
udostepnionych
uzytkownikowi z tytutu
kredytu, a w przypadku
instytucji ptatniczej —
kredytu, o ktbrym mowa
wart. 74 ust. 3;

4) wydawaniu
instrumentoéw platniczych;

5) zawieraniu umow z
przedsigbiorcami o
przyjmowanie zaptaty
przy uzyciu instrumentow
ptatniczych;

execution of payment transactions,
including transfer of funds to a
payment account with the user’s
provider or with another provider
(such as execution of direct debits,
including one-off direct debits,
execution of transactions through a
payment card or similar payment
instrument, and execution of
transfers services, including standing
orders;

execution of the payment
transactions listed in point 2, where
the funds made available to the user
derive from credit, and in the case of
a payment institution from a credit as
referred to in Article 74 paragraph 3;

the issuing of payment instruments;

the conclusion of contracts with
businesses for the acceptance of
payments using payment
instruments;

the provision of money remittance
services; and

The services listed in points 4, 5 and 7 of the
Annex of Directive 2007/64/EC (PSD)

execution of payment transactions
where the funds are covered by a
credit line for a payment service user,
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6) $wiadczeniu ustugi
przekazu pienigznego;,

such as execution of direct debits,
including one-off direct debits,
execution of payment transactions
through a payment card or a similar
device, execution of credit transfers,
including standing orders.

e issuing and/or acquiring of payment
instruments.

e execution of payment transactions
where the consent of the payer to
execute a payment transaction is
given by means of any
telecommunication, digital or IT
device and the payment is made to
the telecommunication, IT system or
network operator, acting only as an
intermediary between the payment
service user and the supplier of the
goods and services.

The services referred to in the Polish law
correspond to the activities listed by points 4,
5 and 6 of the Annex to the PSD.

Therefore, conformity is observed.

Art.
6(1) 1%
subpar

a. (c)

(c) the provision of
operational services and
closely related ancillary
services in respect of the
issuing of electronic
money or to the provision
of payment services
referred to in point (a);

¢) $wiadczenia ushug
operacyjnych i §cisle
powigzanych ustug
dodatkowych w
odniesieniu do emitowania
pienigdza elektronicznego
lub $wiadczenia ushug
ptatniczych, o ktorych

EPI,
Art.

45(1)
pt(1)

EPI, Art. 45(1) pt(1)

1) provide financial and
non-financial services
strictly related to the
issuance of electronic
money, such as exercising
operational and other

EPI, Art. 45(1) pt(1)

1) $wiadczy¢ Scisle
powiazane z wydawaniem
pienigdza elektronicznego
ustugi finansowe i
niefinansowe, takie jak
wykonywanie funkcji

CONFORM

Article 45(1) point (1) almost literally
transposes Article 6(1) first subparagraph (c)
of the Directive.

Avrticle 45(1) point (4) explicitly states that
electronic money institution, in the scope of
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mowa w lit. a);

auxiliary functions, as well
as may issue and manage
other payment measures;

operacyjnych i innych
funkcji pomocniczych, a
takze wydawac oraz
administrowa¢ innymi
srodkami ptatniczymi;

the pursued economic activity apart from
issuing electronic money, may provide
financial and non-financial services strictly
related to the issuance of electronic money;
such as exercising operational and other
auxiliary functions, as well as may issue and
manage other payment measures.

Therefore, conformity is observed.

Art.
6(1) 1
subpar
a. (d)

(d) the operation of
payment systems as
defined in point 6 of
Acticle 4 of Directive
2007/64/EC and without
prejudice to Article 28 of
that Directive;

d) prowadzenie systemow
ptatnosci okreslonych w
art. 4 pkt 6 dyrektywy
2007/64/WE, bez
uszczerbku dla art. 28 tej

dyrektywy;

EPI,
Art.

45(1)
pt(2)

2) provide payment
services in the meaning of
Act of 19 August 2011 on
payment services, while
respecting capital and
safeguarding requirements
referred to in this Act;

APS, Art. 74(2)

2) the operation of
payment systems

2) $wiadczy¢ ushugi
platnicze w rozumieniu
ustawy z dnia 19 sierpnia
2011 r. o ushugach
platniczych, z
zachowaniem wymogow
kapitatowych i
ostroznosciowych, o
ktérych mowa w tej
ustawie;

APS, Art. 742)

2) prowadzi¢ systemy
platnosci;

CONFORM

Article 45(1) point (2) of the EPI transposes
Acrticle 6(1) first subparagraph, (d) of the
Directive.

According to the Polish quoted provision,
electronic money institutions in the scope of
their activity may provide payment services
in the meaning of Act of 19 August 2011 on
payment services on condition that they
respect capital and safeguarding requirements
referred to in the APS.

Compared to the Directive, the Polish law
does not explicitly refer to the operation of
systems defined in Article 4 point (6) of the
PSD.

Avrticle 45(1) point (2) of the EPI is more
general than the one of the Directive.
However, it can be concluded that the Polish
provision corresponds to the Directive
provision in question. Since it cross-refers the
services described in the APS, and as stated
in Article 74(1) point (2) of the APS it also
covers the operation of payment systems as
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defined in point 6 of Article 4 of Directive
2007/64/EC.

Therefore, conformity is observed.

Art.
6(1) 1%
subpar
a. (e)

(e) business activities
other than issuance of
electronic money, having
regard to the applicable
Community and national
law.

e) dzialalnosci
gospodarczej innej niz
emisja pienigdza
elektronicznego, z
uwzglednieniem majgcego
zastosowanie prawa
wspolnotowego i
krajowego.

EPI,
Art.

45(1)
pt(5)

EPI, Art. 45(1) pt(5)

5) pursue other type of
economic activity.

EPI, Art. 45(1) pt(5)

5) prowadzi¢ inng

dziatalno$¢ gospodarcza.

PARTIALLY CONFORM

Article 45(1) point (5) transposes Article
6(1), first subparagraph, (e) of the Directive.

According to Article 45(1) point (5),
electronic money institutions may also pursue
other type of economic activity than issuance
of electronic money.

The rules relating to the pursuit of economic
activity in Poland will apply.

It should be noted though that unlike in the
Directive, in the Polish quoted provision there
is no explicit reference to the phrase ‘having
regard to the applicable Community and
national law’. HOWeVer, there is no provision
which would exempt electronic money
institutions form respecting Community or
Polish rules regarding the pursuit of economic
activity, in particular as regards specifically
regulated types of activity (e.g., telecom,
medical or food sectors). Maoreover, in those
specifically regulated sectors, electronic
money institutions will be required to obtain a
license or a concession to operate legally ion
the market.

Nevertheless, it seems that the lack of explicit
reference to the national and Community law,
clearly stipulated by the Directive as a
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benchmark with regard to other business
activities carried out by electronic money
institutions, may somehow hamper legal
certainty as explicitly required by the
Directive.

Therefore, partial conformity is observed.

Credit referred to in point
(b) of the first
subparagraph shall not be
granted from the funds
received in exchange of
electronic money and held
in accordance with Article
7(2).

Kredytu, o ktérym mowa
w ust. 1 lit. b), nie udziela
si¢ ze srodkoéw
otrzymanych w zamian za
pienigdz elektroniczny i
przechowywanych
zgodnie z art. 7 ust. 1.

APS,
Art.
74(3)

APS, Art. 74(3)

3. In connection with the
execution of payment
services a payment
institution may grant a
credit for the execution of
a payment transaction (a
payment loan) only for the
purpose of providing the
payment services referred
to in Article 3 paragraph 1
points 2-6 and provided
that the credit is not
granted:

1) for a period longer than
12 months; or

2) from funds received or
held for the purpose of
undertaking a payment
transaction.

APS, Art. 74(3)

3. W zwiagzku z
wykonywaniem ushug
platniczych instytucja
ptatnicza moze udziela¢
pozyczki stuzacej
wykonaniu transakcji
ptatniczej (kredyt
platniczy) wylacznie w
celu $wiadczenia ustug
ptatniczych, o ktorych
mowa w art. 3 ust. 1 pkt
2— 6, oraz pod warunkiem
ze pozyczka ta nie jest
udzielana:

1) na okres dtuzszy niz 12
miesiecy;

2) ze $rodkoéw pienigznych
otrzymanych lub
przechowywanych w celu
wykonania transakcji
platniczej.

CONFORM

Avrticle 74(3) of the APS transposes Article
6(1), second subparagraph of the Directive.

The EPI does not contain a specific provision
transposing the Directive provision in
question. However, as already stated above,
the cross-reference present in Article 5 of the
APS, makes provisions of this Act applicable
towards electronic money issuers.

According to Article 74(3) of the APS,
payment loans referred therein and at the
same time corresponding to credit referred to
in point (b) of the first subparagraph shall not
be granted from funds received or held for the
purpose of undertaking a payment
transaction.

This is completely in line with the Directive
provision in question. For clarity purposes, it
should be noted the funds received or held in
order to undertake a payment transaction
referred to in Article 74 of the APS are held
in accordance with rules reflecting Article
7(1) of the Directive.
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Measures
Therefore, conformity is observed.
Art. 2. Electronic money 2. Instytucje pienigdza EPI, EPI, Art. 46 EPI, Art. 46 CONFORM
6(2) institutions shall not take | elektronicznego nie Art.
deposits or other repayable | przyjmuja od ludnosci 46 An electronic money Instytucja pieniadza Article 46 of the EPI transposes Article 6(2)
funds from the public depozytow lub innych institution shall not take elektronicznego nie moze | of the Directive.
within the meaning of srodkow podlegajacych and store deposits or other | przyjmowac w celu
Article 5 of Directive zwrotowi w rozumieniu repayable funds from the zarobkowym pod tytutem | Article 46 of the EPI states that an electronic
2006/48/EC. art. 5 dyrektywy public, in particular it shall | zwrotnym $rodkow money institution shall not take and store
2006/48/WE. not take those funds and pieni¢znych oraz deposits or other repayable funds from the
run accounts thereof. gromadzi¢ tych $srodkéw, | public, in particular it shall not take those
w szczegolnoSci funds and run accounts thereof.
przyjmowac §rodkow
pienieznych This is in a full compliance with Article 5 if
podlegajacych zwrotowi Directive 2006/48/EC as well as with recital
oraz prowadzi¢ rachunkéw | 13 of the Directive.
tych srodkow.
Therefore, conformity is concluded.
Art. 3. Any funds received by | 3. Wszelkie $rodki EPI, EPI, Art. 46 EPI, Art. 46 PARTIALLY CONFORM
6(3) electronic money otrzymywane przez Art.
institutions from the instytucje pienigdza 46 An electronic money Instytucja pienigdza Article 46 of the EPI transposes Article 6(3)
electronic money holder elektronicznego od institution shall not take elektronicznego nie moze | of the Directive in a conform manner.
shall be exchanged for posiadacza pieniadza and store deposits or other | przyjmowac¢ w celu

electronic money without
delay. Such funds shall not
constitute either a deposit
or other repayable funds
received from the public
within the meaning of
Article 5 of Directive
2006/48/EC.

elektronicznego sg
niezwlocznie wymieniane
na pienigdz elektroniczny.
Takie $rodki nie stanowig
depozytu ani innych
podlegajacych zwrotowi
srodkéw otrzymywanych
od ludnos$ci w rozumieniu
art. 5 dyrektywy
2006/48/WE.

repayable funds from the
public, in particular it shall
not take those funds and
run accounts thereof.

zarobkowym pod tytutem
zwrotnym $rodkow
pieni¢znych oraz
gromadzi¢ tych $rodkéw,
w szczegol-nosci
przyjmowac $rodkow
pieni¢znych
podlegajacych zwrotowi
oraz prowadzi¢ rachunkow
tych srodkow.

Article 46 of the EPI ensures that no funds
received by an electronic money institution
from the public will be taken and stored as
deposits. The quoted Polish provision in
particular ensures that those funds will not be
taken by the electronic money institution for
the purpose of running accounts thereof.

On the other hand, the Polish provision does
not explicitly state that any funds received by
electronic money institutions from the
electronic money holder shall be exchanged
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for electronic money without delay.

Since this fact is not explicitly stated partial
conformity is concluded.

Art. 4. Article 16(2) and (4) of | 4. Artykut 16 ust. 214 APS, APS, Art. 7(1) and (2) APS, Art. 7(1) and (2) CONFORM
6(4) Directive 2007/64/EC dyrektywy 2007/64/WE Art.
shall apply to funds ma zastosowanie do 7(1) 1. Funds received by 1. Srodki pienigzne Article 7 (1) and (2) of the APS transposes
received for the activities | $rodkéw pienigznych and payment institutions and otrzymywane przez Article 6(4) of the Directive.
referred to in paragraph otrzymywanych na 2 payment service offices instytucje platnicze oraz
1(a) of this Article that are | dziatalnosci, o ktorych from users in connection biura ustug platniczych od | Institutions referred to in Article 45 of the
not linked to the activity mowa w ust. 1 lit. a) with the provision of uzytkownikéw w zwigzku | EPI, which apart from electronic money
of issuing electronic niniejszego artykutu, payment services shall not | ze $wiadczeniem ustug business pursue other types of activities, such
money. niezwigzanych z constitute a deposit or platniczych nie stanowig as services enhanced by the APS, fall by
dziatalno$ciag polegajaca other repayable funds depozytu ani innych consequence under the relevant provisions of
na emisji pienigdza within the meaning of podlegajacych zwrotowi the APS.
elektronicznego. Acrticle 726 of the Civil srodkéw w rozumieniu art.
Code of 23 April 1964. 726 ustawy z dnia 23 Consequently, Article 7(1) and (2) of the APS
kwietnia 1964 r. — Kodeks | correctly transposing Article 16(2) and (4) of
2. Payment institutions and | cywilny. the PSD would be applicable.
payment service offices
may not conduct the 2. Instytucje ptatnicze oraz | As such, the Polish quoted provision contains
business of taking deposits | biura ustug ptatniczych nie | the same requirements as the PSD*s
or other repayable funds mogg prowadzié provision.
within the meaning of the | dziatalno$ci polegajacej na
Banking Law. przyjmowaniu depozytow | Therefore the Polish law complies with the
lub innych $rodkoéw Directive provision.
pieni¢znych
podlegajacych zwrotowi w
rozumieniu ustawy —
Prawo bankowe.
Art. Article 7 Artykut 7 EPI, EPI, Art. 48 EPI, Art. 48 PARTIALLY CONFORM
7(1) Safeguarding Wymogi ochronne Art.
requirements 48 Driven by the need to Kierujac si¢ potrzeba Avrticle 48 of the EPI transposed Article 7(1)

1. Member States shall

1. Panstwa czlonkowskie
wymagaja od instytucji

ensure sound and prudent
operations of electronic

zapewnienia stabilnej i
ostroznej dziatalnosci

of the Directive.
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require an electronic
money institution to
safeguard funds that have
been received in exchange
for electronic money that
has been issued, in
accordance with Article
9(1) and (2) of Directive
2007/64/EC. Funds
received in the form of
payment by payment
instrument need not be
safeguarded until they are
credited to the electronic
money institution’s
payment account or are
otherwise made available
to the electronic money
institution in accordance
with the execution time
requirements laid down in
the Directive 2007/64/EC,
where applicable. In any
event, such funds shall be
safeguarded by no later
than five business days, as
defined in point 27 of
Article 4 of that Directive,
after the issuance of
electronic money.

pienigdza elektronicznego
ochrony $rodkow
pieni¢znych otrzymanych
W zamian za
wyemitowany pienigdz
elektroniczny, zgodnie z
art. 9 ust. 1 i 2 dyrektywy
2007/64/WE. Srodki
pieni¢zne otrzymane w
formie ptatnosci przez
instrument ptatniczy nie
muszg by¢ chronione do
chwili, gdy zostang
zapisane na dobro
rachunku ptatniczego
instytucji pieniagdza
elektronicznego lub w
inny sposéb udostepnione
instytucji pieniadza
elektronicznego zgodnie z
wymogami dotyczgcymi
czasu wykonania
okreslonymi w dyrektywie
2007/64/WE, w
stosownych przypadkach.
W kazdym przypadku
takie $rodki pieni¢zne
zostaja objete ochrona nie
pOzniej niz w terminie
pigciu dni roboczych,
okreslonych w art. 4 pkt
27 tej dyrektywy, po
emisji pieniadza
elektronicznego.

money institutions and
protect them against
market risks arising from
the issuance of electronic
money, the minister
responsible for financial
institutions, after
consultation with the FSA,
shall establish by
regulation:

1) prudential rules defining
acceptable risk in the
activities of electronic
money institutions, and the
scope of their application;

2) the types of financial
instruments and principles
of investing in funds under
commitments made as a
result of issuing electronic
money and other risk
mitigation rules.

instytucji pienig-dza
elektronicznego oraz
zabezpieczenia ich przed
ryzykiem rynkowym
wynikaja-cym z
wydawania pienigdza
elektronicznego, minister
wiasciwy do spraw
instytucji finansowych, po
zasiggnigciu opinii KNF,
okresli, w drodze
rozporzadzenia:

1) zasady ostrozno$ciowe,
okreslajace dopuszczalne
ryzyko w dziatalnosci in-
stytucji pienigdza
elektronicznego, oraz
zakres ich stosowania;

2) rodzaje instrumentéw
finansowych i zasady
inwestowania w nie
srodkow z tytutu
zobowigzan podjetych w
wyniku wydawania
pienigdza elektronicznego
oraz inne zasady
ograniczania ryzyka.

According to Article 48 of the EPI,
institutions covered by this Act shall be
subject to prudential rules defining acceptable
risks of their activity as well as they shall act
in line with the rules laying down certain
types of financial instruments and principles
of investing in funds under commitments
made as a result of issuing electronic money
and other risk mitigation rules.

Although Art 48 EPI ensures the general
obligation for electronic money institutions to
ensure safeguards of funds, conformity
cannot be drawn solely on that provision. In
particular, the wording of the national
provision is very general and does not address
the specific safeguarding requirements of the
Directive article, namely the nature of the
transaction prior to the safeguarding of funds
and the specific time-limit applicable.

Therefore, partial conformity is concluded.

Art.
7(2) 1%

2. For the purposes of
paragraph 1, secure, low-

2. Na uzytek ust. 1
bezpieczne, obcigzone

EPI,
Art.

EPI, Art. 48

EPI, Art. 48

PARTIALLY CONFORM
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subpar

risk assets are asset items
falling into one of the
categories set out in Table
1 of point 14 of Annex | to
Directive 2006/49/EC of
the European Parliament
and of the Council of 14
June 2006 on the capital
adequacy of investment
firms and credit
institutions for which the
specific risk capital charge
is no higher than 1,6 %,
but excluding other
qualifying items as
defined in point 15 of that
Annex.

niskim ryzykiem aktywa
sg pozycjami aktywow
nalezacymi do jednej z
kategorii okreslonych w
tabeli 1 w pkt 14
zalgcznika I do dyrektywy
2006/49/WE Parlamentu
Europejskiego i Rady z
dnia 14 czerwca 2006 r. w
sprawie adekwatnosci
kapitatowej
przedsigbiorstw
inwestycyjnych i instytucji
kredytowych, w
przypadku ktérych narzut
kapitatowy z tytutu ryzyka
szczeg6lnego nie
przekracza 1,6 %, jednak z
wylaczeniem innych
pozycji o obnizonym
ryzyku okreslonych w pkt
15 tego zalgcznika.

48

Regul
ation
on the
safegu
arding
measu
res
2003

Driven by the need to
ensure sound and prudent
operations of electronic
money institutions and
protect them against
market risks arising from
the issuance of electronic
money, the minister
responsible for financial
institutions, after
consultation with the FSA,
shall establish by
regulation:

1) prudential rules defining
acceptable risk in the
activities of electronic
money institutions, and the
scope of their application;

2) the types of financial
instruments and principles
of investing in funds under
commitments made as a
result of issuing electronic
money and other risk
mitigation rules.

Regulation on the
safeguarding measures
2003

§ 1 An electronic money

institution may invest only
in EU Member States or in
countries that are members

Kierujac si¢ potrzeba
zapewnienia stabilnej i
ostroznej dziatalnosci
instytucji pienig-dza
elektronicznego oraz
zabezpieczenia ich przed
ryzykiem rynkowym
wynikaja-cym z
wydawania pienigdza
elektronicznego, minister
wiasciwy do spraw
instytucji finansowych, po
zasiggnigciu opinii KNF,
okresli, w drodze
rozporzadzenia:

1) zasady ostrozno$ciowe,
okreslajace dopuszczalne
ryzyko w dziatalnosci in-
stytucji pienigdza
elektronicznego, oraz
zakres ich stosowania;

2) rodzaje instrumentow
finansowych i zasady
inwestowania w nie
srodkow z tytutu
zobowigzan podjetych w
wyniku wydawania
pienigdza elektronicz-nego
oraz inne zasady
ograniczania ryzyka.

Regulation on the
safeguarding measures
2003

Article 48 of the EPI and Regulation on the
safeguarding measures 2003 transposes
Article 7(2), first subparagraph of the
Directive.

The Polish legislator in line with the
framework of the safeguarding principles set
out by the Directive has allowed electronic
money institutions to invest funds received
from the public solely in safe, liquid low-risk
assets that are deposited in separate accounts.

According to Article 48 of the EPI, the
Ministry of Finance adopted an enforcing
regulation in which it specified the categories
of financial instruments and principles of
investing in funds such as the maximum
proportion of funds that may be invested in
various categories of assets, with a view to
ensure the sound and prudent operations of
electronic money institutions, including
reduction of investment risk.

Pursuant to the said regulation the following
might be considered as safe assets:

e debt securities issued or guaranteed
by the Treasury or Polish National
Bank, debt securities or financial
instruments admitted to trading on a
regulated market in the Republic of
Poland or foreign regulated market;

e financial market instruments
admitted to trading on the primary
market acquired in the initial public
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of the Organisation for
Economic Co-operation
and Development
(OECD) countries
belonging to European
Economic Area or in other
countries with which the
Republic of Poland signed
an agreement on support
and mutual protection of
investment.

§ 2 Electronic money
institution invests assets of
an amount not less than the
amount of issued
electronic money:

1) in debt securities issued
or guaranteed by the
Treasury or Polish
National Bank, debt
securities or financial
instruments admitted to
trading on a regulated
market in the Republic of
Polish or foreign regulated
market;

2) in financial market
instruments admitted to
trading on the primary
market acquired in the
initial public offering, or if
the terms of issue or of the
first offering require the
application for market

Regulation on the
safeguarding measures
2003

§1. Instytucja pienigdza
elektronicznego moze
lokowaé swoje aktywa
wylacznie w panstwach
cztonkowskich Unii
Europejskiej lub w
panstwach bedacych
cztonkami Organizacji
Wspotpracy Gospodarczej
i Rozwoju (OECD), w
panstwach nalezacych do
Europejskiejgo Obszaru
Gospodarczego lub w
innych panistwach, z
ktorymi Rzeczpospolita
Polska zawarta umowy o
popieraniu i wzajemnej
ochronie inwestycji.

§2. Instytucja pienigdza
elektronicznego lokuje
aktywa w kwaocie nie
nizszej niz zobowigzania z
tytutu wydanego pienigdza
elektronicznego wylacznie

1) w dhuzne papiery
warto$ciowe emitowane,
poreczone lub
gwarantowane przez Skarb
Panstwa lub Narodowy

offering, or if the terms of issue or of
the first offering require the
application for market authorization
referred to in paragraph 1, and the
admission to trading is ensured no
later than one year after admission to
public trading;

e securities and financial market
instruments other than those referred
to in points 1 and 2, if the debt
securities or instruments or the issuer
fall under the regulation aimed at
protecting investors and savings, and
which fulfill certain conditions as set
out by the quoted Regulation

e the mortgage;

e bank accounts in national banks and
credit institutions, provided that the
credit institution's head office is
located on the Polish territory or in
another Member State of the
European Union.

Compared to the Directive provision in
question and especially in comparison with
the Annex of Directive 2006/49/EC referred
to therein, the Polish legislation allows
electronic money institutions to invest their
assets in mortgages and bank accounts in
national banks and credit institutions. The
Annex I, point 14, Table I of Directive
2006/49/EC refers solely to debt securities
issued or guaranteed by public institutions,
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authorization referred to in
paragraph 1, and the
admission to trading is
ensured no later than one
year after admission to
public trading;

3) in debt securities and
financial market
instruments other than
those referred to in points

1 and 2, if the debt
securities or instruments or
the issuer fall under the
regulation aimed at
protecting investors and
savings, and are:

a) issued or guaranteed by
the competent authorities
at central, regional, or
local level or central bank
of the Member State, the
European Central Bank or
the European Investment
Bank, a State, or in the
case of a Federal State, by
one of the members of the
federation, or by a
contributory international
organization to which at
least one Member State is
a member, or

b) issued or guaranteed by
an entity subject to
supervision of financial

Bank Polski, dtuzne
papiery wartosciowe lub
instrumenty rynku
pieni¢znego dopuszczone
do obrotu na rynku
regulowanym na
terytorium
Rzeczypospolitej Polskiej
lub na zagranicznym
rynku regulowanym;

2) w instrumenty rynku
pieni¢znego dopuszczone
do obrotu publicznego
nabywane w obrocie
pierwotnym lub w
pierwszej ofercie
publicznej, jezeli warunki
emisji lub pierwszej oferty
publicznej zaktadaja
zlozenie wniosku o
dopuszczenie do obrotu, o
ktorym mowa w pkt 1,
oraz gdy dopuszczenie do
tego obrotu jest
zapewnione w okresie nie
dhuzszym niz rok od
dopuszczenia do
publicznego obrotu;

3) w dhuzne papiery
warto$ciowe lub
instrumenty rynku
pieni¢znego, inne niz
okreslone w pkt 112,
jezeli dluzne papiery
warto$ciowe lub te

central banks and governments or institutions
qualifying certain level of risk. The Polish
law therefore goes beyond the Directive and
does not guarantee the same level of
protection.

When it comes to the specific risk capital
charge, which in line with the Directive it
cannot be higher than 1,6%, this fact can be
retrieved from Annex 9 to Decision No
1/2007 of the Commission for Banking
Supervision of 13 March 2007. According to
the table enclosed in this Annex low risk
assets are not charged more than 1,6%. This
approach corresponds to the Directive.

Therefore, partial conformity is concluded.
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market supervisory
authority in accordance
with the criteria laid down
by Community law, or by
an entity which is subject
to the principles that are at
least as stringent as those
laid down in the
Community law, or

c) issued by entity whose
securities are traded on a
regulated market as
referred to in paragraph 1,
or

d) issued by other entities,
provided that investments
in securities are under the
regulation on investors
protection equivalent to
that described in point. a -
¢, and the issuer meets the
following conditions:

- Is a company which
capital is equivalent to at
least EUR 10 000 000,

-Publish annual financial
reports in accordance with
the provisions of
Community law
concerning the annual
financial reporting of
certain types of companies,

instrumenty lub ich
emitent podlegajg
regulacjom majacym na
celu ochrone inwestoréw i
oszczednosci oraz s3:

a) emitowane olub
gwarantowane przez
wiasciwe organy szczebla
centralnego, regionalnego,
lub lokalnego albo przez
bank centralny panstwa
cztonkoweskiego,
Europejski Bank
Centralny, lub Europejski
Bank Inwestycyjny,
panstwo cztonkowskie
albo w wypadku panstwa
federalnego, przez jednego
z cztonkow federacji, albo
przez oragnizacj¢
miedzynarodowa, do
ktoérej nalezy co najmniej
jedno panstwo
cztonkowskie, lub

b) emitowane lub
gwarantowane przez
podmiot podlegajacy
nadzorowi wlasciwego
oragnu nadzoru nad
rynkiem finansowym,
zgodnie z kryteriami
okreslonymi prawem
wspolnotowym, albo przez
podmiot podlegajacy i
stosujacy sie do zasad,
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- Belongs to the group,
which includes at least one
company whose securities
are traded on a regulated
market,

- Deals with the financing
of the group, mentioned
above, or with the
financing of conversion
mechanisms of debt in
securities;

4) the mortgage;

5) bank accounts in
national banks and credit
institutions, provided that
the credit institution's head
office is located on the
Polish territory or in
another Member State of
the European Union.

Annex 9 to Decision No
1/2007 of the
Commission for Banking
Supervision of 13 March
2007

BASIC APPROACH

814 The capital
requirement for specific

ktore sa co najmniej tak
rygorystyczne jak
okreslone w prawie
wspolnowtowym, lub

C) emitowane przez
podmiot, ktorego papiery
warto$ciowe sg w obrocie
na rynku regulowanym, o
ktorym mowa w pkt 1, lub

d) emitowane przez inne
podmioty pod warunkiem,
ze inwestycje w takie
papiery warto$ciowe
podlegaja ochoronie
inwestordw rownowaznej
do okreslonej w lit. a—c,
oraz emitent spetnia
lacznie nastepujace
warunki:

- jest spotka, ktorej kapitat
wlasny wynosi
réwnowarto$¢ co najmniej
10 000 000 EUR,

-publikuje roczne
sprawozdania finansowe
zgodnie z przepisami
prawa wspélnotowego
dotyczacymi rocznych
sprawozdan finansowych
niektérych rodzajoéw
spotek,

- nalezy do grupy
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risk of debt instruments are
calculated according to the
following rules:

1) the capital requirement
for specific risk of debt
instruments is calculated
for primary positions
resulting from the
operations of trading book;

2) net positions in
individual debt
instruments denominated
in that currency are
classified into one of the
groups listed in the first
column of the table below;

Table

Rates qualifying low risk:

o 0.25%
e 1,00%
e 160%

kapitatowej, w sktad ktorej
wchodzi co najmniej jedna
spotka, ktorej papiery
wartosciowe sg
przedmiotem obrotu na
rynku regulowanym,

- Zajmuje si¢
finansowaniem grupy,
oktorej mowa powyzej,
albo finansowaniem
mechanizméw
przeksztatcenia dlugu w
papiery warto$ciowe z
wykorzystaniem bankowej
linii kredytowej;

4) w listy zastawne;

5) na rachunkach
bankowych w bankach
krajowych oraz
instytucjach kredytowych,
pod warunkiem, ze
siedziba instytucji
kredytowej znajduje si¢ na
terytorium
Rzeczpospolitej Polskiej
lub panstwa
cztonkowskiego Unii
Europejskie;j.

Zalacznik nr 9 do
uchwaly nr 1/2007
Komisji Nadzoru
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Bankowego z dnia 13
marca 2007 r. (poz. 3)

METODA
PODSTAWOWA

§14. Wymog kapitatowy z
tytutu ryzyka
szczegolnego cen
instrumentéw dhuznych
oblicza si¢ zgodnie z
nastgpujacymi zasadami:

1) wymog kapitatowy z
tytutu ryzyka
szczegolnego cen
instrumentéw dhuznych
oblicza si¢ dla pozycji
pierwotnych wynikajacych
z operacji zaliczonych do
portfela handlowego;

2) pozycje netto w
poszczegolnych
instrumentach dluznych
wyrazonych w danej
walucie zalicza si¢ do
jednej z grup
wymienionych w
pierwszej kolumnie
ponizszej tabeli;

Tabela

Pozycje o obnizonym
ryzyku szczegdlnym:
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Measures
o 0,25%
e 1,00%
e 1,60%
Art. For the purposes of Na uzytek ust. 1 N/A N/A N/A NOT CONFORM
7(2) paragraph 1, secure, low- | bezpieczne, obcigzone
2" risk assets are also units in | niskim ryzykiem aktywa Regulation on the safeguarding measures
subpar | an undertaking for sg rowniez jednostkami 2003 has been adopted in 2003 that is one
a. collective investment in uczestnictwa w year before the adoption of the Polish Act
transferable securities przedsigbiorstwach aimed at the transposition of the UCITS
(UCITS) which invests zbiorowego inwestowania Directive (Act of 27 May 2004 on investment
solely in assets as w zbywalne papiery funds).
specified in the first warto$ciowe (UCITS)
subparagraph. inwestujgcych wylgcznie In consequence, the Polish legislator at the
w aktywa wymienione w time of drafting the Regulation on the
akapicie pierwszym. safeguarding measures could not have
referred to units in an undertaking for
collective investment in transferable
securities (UCITS) to be treated as secure,
low-risk assets in which electronic money
institutions may invest.
Therefore, non -conformity is concluded.
Art. In exceptional W wyjatkowych N/A N/A N/A Article 7(2) third subparagraph of the
7(2) circumstances and with okolicznosciach i przy Directive sets out an option. Owing to this
3" adequate justification, the | odpowiednim option, Poland has not chosen to apply. In this
subpar | competent authorities uzasadnieniu wlasciwe regard, no corresponding provision(s) could
a. may, based on an organy mogg, na be located in the legislation of Poland either.
evaluation of security, podstawie oceny
maturity, value or other bezpieczenstwa, okresu
risk element of the assets zapadalnosci, wartosci lub
as specified in the firstand | innych czynnikéw ryzyka
second subparagraphs, dotyczacych aktywow
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determine which of those
assets do not constitute
secure, low-risk assets for
the purposes of paragraph
1.

wymienionych w akapicie
pierwszym i drugim,
okresli¢, ktore z tych
aktywow nie stanowig
bezpiecznych,
obcigzonych niskim
ryzykiem aktywow na
uzytek ust. 1.

Art.
7(3)

3. Article 9 of Directive
2007/64/EC shall apply to
electronic money
institutions for the
activities referred to in
Acrticle 6(1)(a) of this
Directive that are not
linked to the activity of
issuing electronic money.

3. Artykut 9 dyrektywy
2007/64/WE ma
zastosowanie do instytucji
pieniagdza elektronicznego
w przypadku dziatalnosci,
0 ktorych mowa w art. 6
ust. 1 lit. a) niniejszej
dyrektywy, niezwiazanej z
dziatalno$cig polegajaca
na emisji pienigdza
elektronicznego.
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Measures
finansowego, o ktdrych
mowa w art. 61 ust. 1 pkt
4.
Art. 4. For the purposes of 4. Nauzytek ust. 113, N/A N/A N/A Article 7(4) of the Directive sets out an
7(4) paragraphs 1 and 3, panstwa cztonkowskie lub option. Owing to this option, Poland has not
Member States or their ich wilasciwe organy moga chosen to apply. In this regard, no
competent authorities may | zgodnie z przepisami corresponding provision(s) could be located
determine, in accordance | krajowymi okresli¢ in the legislation of Poland either.
with national legislation, metode wykorzystywang
which method shall be przez instytucje pienigdza
used by the electronic elektronicznego do
money institutions to ochrony $srodkow
safeguard funds. pieni¢znych.
Art. Article 8 Artykut 8 EPI, EPI, Art. 41 EPI, Art. 41 CONFORM
8(1) Relations with third Stosunki z panstwami | Art.
countries trzecimi 41 The taking up and pursuit | Do podejmowania i Article 41 of the EPI transposes Article
of the business in the prowadzenia dziatalnosci | 1(1)(b) of the Directive.
1. Member States shall not | 1. Panstwa cztonkowskie | BL, territory of the Republic of | na terytorium
apply to a branch of an nie stosuja wobec oddziatu | Art. Poland by electronic Rzeczypospolitej Pol-skiej | The Polish law contains a specific provision
electronic money instytucji pienigdza 4(1) money institutions przez instytucje pienigdza | concerning the treatment of branches of
institution having its head | elektronicznego majacego | pt(2) established in the territory | elektronicznego majace foreign electronic money institutions.
office outside the swoja siedzibe gtowna and of other Member States of | siedzibe na terytorium According to Article 41 of the EPS, electronic
Community, when taking | poza Wspolnota, a7 the European Union or panstw cztonkowskich money institutions located within the EU,
up or pursuing its rozpoczynajgcego lub and Member States of the Unii Europejskiej lub which are planning to start up a branch in
business, provisions which | prowadzacego swoja 3) European Free Trade panstw cztonkowskich Poland shall be treated in the same way as EU
result in more favourable | dziatalno$¢, przepisow, z Association (EFTA) - Europejskiego Po- credit institutions are treated under the BL,
treatment than that ktérych wynika jego BL, parties to the Agreement rozumienia 0 Wolnym therefore they shall benefit from the EU
accorded to an electronic uprzywilejowane Art. on the European Economic | Handlu (EFTA) — stron passport.
money institution having traktowanie w poréwnaniu | 48i Area and the supervision umowy o Europejskim
its head office within the z instytucjg pienigdza of these institutions as well | Obszarze Gospodarczym, | However, the EPS does not explicitly refer to
Community. elektronicznego majaca BL, as the taking up and wykonywania nad tymi the situation in which electronic money
swoja siedzibg gtdéwna we | Art. pursuit of the business by | instytucjami nadzoru oraz | institutions established in third countries are
Wspolnacie. 48] national electronic money | podejmowania i interested in setting up a branch in Poland. It

institutions in countries

prowadzenia dziatalno$ci

can be implied on the basis of analogy, that
those institutions, just like banks established
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that are Members of the
European Union or the
European Free Trade
Association (EFTA) -
parties to the agreement on
the European Economic
Area, shall be governed by
the provisions of the
Banking Law relating to
credit institutions.

BL, Art. 4(1) and (3)

1. The terms employed in
the present Act shall be
construed as follows:

2) foreign bank — a bank
having its registered office
outside the Republic of
Poland, in a country that is
not a member of the
European Union,

17) credit institution — an
undertaking having its
registered office outside
the Republic of Poland, in
one of the Member States
of the European Union,
hereinafter referred to as
“Member States”, which,
acting on its own behalf
and for its own account, on
the basis of authorisation
by the competent
supervisory authorities,

przez krajowe instytucje
pieniadza elektronicznego
w krajach bedacych
cztonkami Unii
Europejskiej lub
Europejskiego
Porozumienia o Wol-nym
Handlu (EFTA) —
stronami umowy 0
Europejskim Obszarze
Gospodarczym stosuje si¢
odpowiednio przepisy
Prawa bankowego
odnoszace si¢ do instytucji
kredytowych.

BL, Art. 4(1) and (3)

1. Uzyte w ustawie
okreslenia oznaczajg:

2) bank zagraniczny —
bank majacy siedzibe za
granicg Rzeczypospolitej
Polskiej, na terytorium
panstwa niebedacego
cztonkiem Unii
Europejskiej;

17) instytucja kredytowa —
podmiot majacy swoja
siedzibe za granica
Rzeczypospolitej Polskiej
na terytorium jednego z
panstw cztonkowskich
Unii Euro-pejskiej,
zwanych dalej ,,panstwami

in third countries willing to open their branch
in Poland, in order to set up a branch in
Poland would have to fulfil additional
requirements and therefore they would never
benefit from the single licence. This
corresponds also to the content of recital 15
of the Directive.

Therefore, conformity is concluded.
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carries out the business of
receiving deposits or other
funds entrusted to it, which
are in any way repayable,
and of extending loans, or
of issuing electronic
money,

3. The provisions of the
present Act referring to
Member States shall also
apply to the states which
are not Member States but
are part of the European
Economic Area.

BL, Art. 48i

A credit institution may
pursue business in the
Republic of Poland via a
branch or within the
framework of its cross-
border activity.

BL, Art. 48j

A credit institution may
perform in the Republic of
Poland the operations
specified in Art. 5, paras. 1
and 2, and Art. 6, para. 1
subparas. 1-4 and 6-8, in
the scope that derives from
the authorisation granted
to it by the competent
supervisory authorities of

cztonkowskimi”,
prowadzacy we wla-snym
imieniu i na wlasny
rachunek, na podstawie
zezwolenia wiasciwych
wiadz nadzorczych,
dziatalno$¢ polegajacg na
przyjmowaniu depozytow
lub innych $rodkéw
powierzonych pod
jakimkolwiek tytutem
zwrotnym i udzie-laniu
kredytow lub na
wydawaniu pienigdza
elektronicznego;

3. Przepisy ustawy
dotyczace panstw
cztonkowskich stosuje si¢
rowniez do panstw
niebedacych panstwami
czlonkowskimi, ale
nalezacych do
Europejskiego Obszaru.

BL, Art. 48i

Instytucja kredytowa moze
prowadzi¢ dziatalno$¢ na
terytorium
Rzeczypospolitej Polskiej
poprzez oddziat lub w
ramach dziatalno$ci
transgraniczne;j.

BL, Art. 48]
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the home Member State.

Instytucja kredytowa moze
wykonywa¢ na terytorium
Rzeczypospolitej Polskiej
czynnosci okreslone w art.
Sust. 1i2 orazart. 6 ust.
1 pkt 1-4 i 6-8 w zakresie
wynikajacym z zezwolenia
udzielonego przez
wlasciwe wladze
nadzorcze panstwa ma-
cierzystego.

Art. 2. The competent 2. Wiasciwe organy N/A N/A N/A PARTIALLY CONFORM
8(2) authorities shall notify the | powiadamiaja Komisje o
Commission of all wszystkich zezwoleniach There is no specific disposition in the Polish
authorisations for branches | udzielonych oddziatom law which would reflect the Directive
of electronic money instytucji pienigdza provision in question.
institutions having their elektronicznego majacych
head office outside the swojg siedzibe gtowng However, the lack of a literal transposition,
Community. poza Wspolnota. does not necessarily entail non-compliance of
the Polish authorities with the requirement
concerned. Practice shows that often Polish
authorities fulfil their obligations imposed by
the EU law without a strict reference thereto
in the Polish legislation.
Therefore, partial conformity is concluded.
Art. 3. Without prejudice to 3. Bez uszczerbku dla ust. | N/A N/A N/A CONFORM
8(3) paragraph 1, the 1, Wspdlnota moze

Community may, through
agreements concluded
with one or more third
countries, agree to apply
provisions that ensure that
branches of an electronic

zgodzi¢ si¢, na mocy
umow zawartych z co
najmniej jednym
panstwem trzecim, na
stosowanie przepisow,
ktore zapewniaja

Article 8(3) of the Directive lays down the
obligation which rests upon the Community.
As such, it does not need to be transposed in
the Polish legislation.

As stated in Article 8 (3), the Community
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money institution having
its head office outside the
Community are treated
identically throughout the
Community.

oddziatom instytucji
pienigdza elektronicznego
majacych swojg siedzibe
gléwng poza Wspdlnota
identyczne traktowanie w
catej Wspdlnocie.

may conclude agreements with third countries
with effect for the whole community.

Poland is free to have a case by case
authorization process for branches of
electronic money institutions having their
head office outside the Community, or to
make agreements with third countries which
have effect at national level. The branch
cannot receive an EU passport.

However, when concluding such an
agreement Article 8(1) states that Member
States "shall not apply to a branch of an
electronic money institution having its head
office outside the Community, when taking
up or pursuing its business, provisions which
result in more favourable treatment than that
accorded to an electronic money institution
having its head office within the
Community."

Poland as assessed above complied with
Acrticle 8(1) of the Directive.

Therefore, conformity could be also
concluded with respect to Article 8(3) of the
Directive.

Art.
9(1) 1
subpar
a. intr.
wordi

ng

Article 9
Optional Exemptions

1. Member States may
waive or allow their
competent authorities to
waive the application of
all or part of the

Artykut 9
Wylaczenia fakultatywne

1. Panstwa cztonkowskie
moga odstapi¢ od
stosowania lub zezwoli¢
swoim wilasciwym
organom na odstapienie od

EPI,
Art.
50

EPI, Art. 50

The provisions of this
Chapter relating to the
supervision shall not apply
to electronic money
institutions if the
maximum amount on the

EPI, Art. 50

Przepiséw niniejszego
rozdzialu, w zakresie
sprawowania nadzoru, nie
stosuje si¢ do instytucji
pieniadza elektronicznego,
jezeli maksymalna kwota

CONFORM

Article 9(1) first subparagraph, introductory
wording of the Directive sets out an option
which Poland chose to apply.

Aurticle 50 of the EPI transposes this option.
More specifically, the Polish legislation
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procedures and conditions
set out in Articles 3, 4,5
and 7 of this Directive,
with the exception of
Avrticles 20, 22, 23 and 24
of Directive 2007/64/EC,
and allow legal persons to
be entered in the register
for electronic money
institutions if both of the
following requirements are
complied with:

stosowania catosci lub
czesci procedur i
warunkow okreslonych w
art. 3, 4,51 7 niniejszej
dyrektywy, bez
uszczerbku dla art. 20, 22,
23 i 24 dyrektywy
2007/64/WE, oraz
zezwoli¢ na wpis 0s6b
prawnych do rejestru
instytucji pienigdza
elektronicznego, jezeli
spetnione sg oba
nastepujgce warunki:

electronic money
instrument does not exceed
a PLN equivalent of 75
EUR, calculated on the
basis of currency rate
announced by the National
Polish Bank on the day of
its issuance, the total
financial liabilities of
electronic money
institution including issued
but not redeemed
electronic money at any
time which do not exceed
a PLN equivalent of

1 000 000 EUR and one of
the following conditions is
fulfilled:

1) electronic money serves
as a payment instrument
and is used by entities
which are organisationally
connected,;

2) electronic money is
used as a payment
instrument exclusively in
the territory of commune,
in territory of which
electronic money is
established.

umieszczona na
instrumencie pienigdza
elektronicznego nie
przekracza rownowartosci
w ztotych 75 euro,
obliczanej wedhug
$redniego kursu
oglaszanego przez NBP
obowiazujacego w dniu
jego wydania, catkowite
zobowigzania finansowe
instytucji pienigdza elek-
tronicznego z
uwzglednieniem
wydanego, a
niewykupionego przez nia
pieniadza elektronicznego,
w kazdym czasie, nie
przekraczaja
rownowarto$ci w ztotych
1 000 000 euro oraz
spetniony jest jeden z
ponizszych warunkow:

1) pieniadz elektroniczny
shuzy jako $rodek
platniczy uzywany przez
podmioty powigzane ze
sobg organizacyjnie;

2) pieniadz elektroniczny
shuzy jako $rodek
platniczy uzywany
wylgcznie na obszarze
gminy, w ktorej siedzibe
ma instytucja pieniagdza

foresees the possibility to waive the
application of some provisions of the EPI,
namely provisions of Chapter 5 of the EPI in
relation to the supervision of electronic
money issuers.

The Polish legislator has set two conditions
which have to be fulfilled cumulatively in
order for the waiver to be applicable:

e the maximum amount on the
electronic money instrument cannot
exceed a PLN equivalent of 75 EUR,

o the total financial liabilities of an
electronic money institution
including issued but not redeemed
electronic money at any time, which
cannot exceed a PLN equivalent of
1 000 000 EUR, provided either that
electronic money serves as a
payment instrument and is used by
entities which are organisationally
connected or that electronic money is
used as a payment instrument
exclusively in the territory of
commune, in territory of which
electronic money is established.

The Polish legislation made use of the
possibility stipulated in recital 16 of the
Directive according to which, EU law allows
Member States to waive the application of
certain provisions of the Directive as regards
institutions issuing only a limited amount of
electronic money. It should be noted that
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elektronicznego.

provisions of the APS corresponding to
Article 20, 22, 23, 24 excluded by the
Directive from the waiver, do not form part of
Chapter 5of the EPI either.

The Polish law corresponds also to the
Directive stipulation according to which
institutions benefiting from such a waiver
should not have the right under this Directive
to exercise the freedom of establishment or
the freedom to provide services and they
should not indirectly exercise those rights as
members of a payment system.

Therefore, conformity could be concluded.

Art.
o(1) 1
subpar

. (@)

(a) the total business
activities generate an
average outstanding
electronic money that does
not exceed a limit set by
the Member State but that,
in any event, amounts to
no more than EUR

5 000 000; and

a) ogot dziatalnosci
gospodarczej generuje
srednig warto$¢ pienigdza
elektronicznego
pozostajacego w obiegu
nieprzekraczajgca limitu
okreslonego przez
panstwo czlonkowskie,
jednak w kazdym razie nie
wyzsza niz 5 000 000
EUR; oraz

EPI,
Art.
50

EPI, Art. 50

The provisions of this
Chapter relating to the
supervision shall not apply
to electronic money
institutions if

[...]

the total financial
liabilities of an electronic
money institution
including issued but not
redeemed electronic
money at any time which
do not exceed a PLN
equivalent of 1 000 000
EUR and one of the
following conditions is

EPI, Art. 50

Przepiséw niniejszego
rozdziatu, w zakresie
sprawowania nadzoru, nie
stosuje sie do instytucji
pieniadza elektronicznego,

catkowite zobowigzania
finansowe instytucji
pienigdza elek-tronicznego
z uwzglednieniem
wydanego, a
niewykupionego przez nia
pieniadza elektronicznego,
w kazdym czasie, nie
przekraczaja
rownowarto$ci w ztotych
1 000 000 euro oraz
spelniony jest jeden z

CONFORM

Acrticle 50 of the EPI transposes Article 9(1)
first subparagraph (a) of the Directive.

In line with the Directive, the Polish legislator
stipulated that the waiver is applicable to
those electronic money institutions of which
the total financial liabilities including an
outstanding electronic money do not exceed
EUR 1 000 000. Compared to the Directive,
the Polish law laid down a stricter limit for
electronic money institutions in order to
benefit from the waiver, that is 1 000 000
EUR. This however does not contradict the
spirit of the Directive.

Therefore, conformity could be concluded.
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fulfilled:

1) electronic money serves
as a payment instrument
and is used by entities
which are organisationally
connected,;

2) electronic money is
used as payment
instrument exclusively in
the territory of commune,
in territory of which
electronic money is

ponizszych warunkow:

1) pienigdz elektroniczny
shuzy jako $rodek
platniczy uzywany przez
podmioty powigzane ze
sobg organizacyjnie;

2) pieniadz elektroniczny
shuzy jako $rodek
platniczy uzywany
wylgcznie na obszarze
gminy, w ktorej siedzibe
ma instytucja pienigdza

established. elektronicznego.
Art. (b) none of the natural b) zadna z 0s6b EPI, EPI, Art. 36 EPI, Art. 36 CONFORM
9(1) 1** | persons responsible for the | fizycznych Art.
subpar | management or operation | odpowiedzialnych za 36 4. While granting an 4. Wydajac zezwolenie, o | Articles 36(4) of the EPI and 61(1) point (9)
a. (b) of the business has been zarzagdzanie authorisation referred to in | ktérym mowa w ust. 3, of the APS transpose Article 9(1) first

convicted of offences
relating to money
laundering or terrorist
financing or other
financial crimes.

przedsigbiorstwem lub za
jego prowadzenie nie
zostata skazana za
przestgpstwa zwigzane z
praniem pieni¢dzy lub
finansowaniem terroryzmu
albo za inne przestgpstwa
finansowe.

paragraph 3, the PFSA
shall take into account the
protection of consumer of
the institution concerned
or the branch of the
foreign electronic money
institution. The PFSA shall
in particular take into
account the need of
ensuring a safe and stable
management of the
institution.

APS, Art. 61(1) pt(9)

1. An applicant tor the
authorisation referred to in

KNF kieruje si¢
wzgledami ochrony
interesu klientow
zainteresowanej instytucji
pienigdza elektronicznego
lub oddziatu zagraniczne;j
instytucji pieniagdza
elektronicznego, a w
szczegolno-§ci potrzebg
zapewnienia bezpiecznego
i stabilnego zarzadzania
instytucja.

APS, Art. 61(1) pt(9)

9) dane pozwalajace na
ustalenie tozsamosci 0s6b

subparagraph (b) of the Directive.

There are no provisions apart from Article 50
of the EPI, which would explicitly refer to
institutions benefiting from the waiver.

However, taking into consideration several
provisions which continue to apply to
electronic money institutions notwithstanding
an exceptional treatment, it can be implied
that every electronic money institution in
Poland would be required to comply with the
condition that none of the natural persons
responsible for the management or operation
of the business has been convicted of
offences relating to money laundering or
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Article 60 paragraph 1 zarzadzajacych oraz terrorist financing or other financial crimes.
shall append to its dokumenty pozwalajace
application: na ocene, czy osoby te As a general principle set out by the EPI, the

9) information that allows
the identification of
managers and documents
that make it possible to
assess whether these
people ensure the sound
and prudent management
of the payment institution,
including whether they
have the education and
professional experience
necessary for the
management of operations
in the area of the provision
of payment services;

daja r¢kojmie ostroznego i
stabilnego zarzadzania
instytucja platnicza, w tym
posiadaja wyksztalcenie i
doswiadczenie zawodowe
niezbedne do zarzadzania
dziatalnoscig w zakresie
$wiadczenia ustug
platniczych;

PFSA grants an authorization to those
institutions which are able to ensure a safe
and stable management of the institution. It
can be inferred that persons who have been
convicted of offences relating to money
laundering or terrorist financing or other
financial crimes are not reliable with this
respect.

Secondly, according to Article 61(1) point (9)
of the APS (applicable to electronic money
institutions because of the cross-reference
present in Article 39 of the EPI), every
application for an authorisation for electronic
money business shall include information that
allows the identification of managers and
documents that make it possible to assess
whether these people ensure the sound and
prudent management of the payment
institution, including whether they have the
education and professional experience
necessary for the management of operations
in the area of the provision of payment
services. This stipulation implies the same
conclusion as the provision of Article36 of
the EPL.

Therefore, conformity could be concluded.

Art.
o)
subpar

Where an electronic
money institution carries
out any of the activities
referred to in Article
6(1)(a) that are not linked

W przypadku gdy
instytucja pienigdza
elektronicznego prowadzi
jakiegokolwiek rodzaju
dziatalno$¢, o ktérej mowa

EPI,
Art.
47(3)

EPI, Art. 47(3)

3. The value of electronic
money in issue is
calculated as the greater of

EPI, Art. 47(3)

3. Warto$¢ pienigdza
elektronicznego w obiegu
oblicza si¢ jako wigkszg z

PARTIALLY CONFORM

Avrticle 47(3) of the EPI transposes Article
9(1) second subparagraph of the Directive.
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to the issuance of
electronic money or any of
the activities referred to in
Acrticle 6(1)(b) to (e) and
the amount of outstanding
electronic money is
unknown in advance, the
competent authorities shall
allow that electronic
money institution to apply
point (a) of the first
subparagraph on the basis
of a representative portion
assumed to be used for the
issuance of electronic
money, provided that such
a representative portion
can be reasonably
estimated on the basis of
historical data and to the
satisfaction of the
competent authorities.
Where an electronic
money institution has not
completed a sufficiently
long period of business,
that requirement shall be
assessed on the basis of
projected outstanding
electronic money
evidenced by its business
plan subject to any
adjustment to that plan
having been required by
the competent authorities.

w art. 6 ust. 1 lit. a),
niezwigzang z emisjg
pienigdza elektronicznego,
lub ktérykolwiek z
rodzajoéw dziatalnosci, o
ktérych mowa w art. 6 ust.
1 lit. b)—e), a kwota
pienigdza elektronicznego
pozostajacego w obiegu
nie jest wczesniej znana,
wiasciwe organy
zezwalajg tej instytucji
pienigdza elektronicznego
na stosowanie lit. a)
pierwszego akapitu na
podstawie
reprezentatywnej czesci
przeznaczonej na emisje
pieniadza elektronicznego,
pod warunkiem ze taka
reprezentatywna czgsé
moze zostaé rozsadnie
0szacowana na podstawie
danych historycznych i w
sposob satysfakcjonujgcy
wiasciwe organy. W
przypadku gdy instytucja
pienigdza elektronicznego
nie prowadzi dziatalnos$ci
dostatecznie dhugo,
spetnienie tego wymogu
jest oceniane na podstawie
przewidywanej wartosci
pienigdza elektronicznego
pozostajacego w obiegu,
wykazanej w planie
biznesowym

the values of:

1) the total amount of
financial liabilities related
to electronic money in
issue at the end of the
reporting period,;

2) the average total amount
of financial liabilities
related to electronic money
in issue at the end of the
preceding six calendar
months or in case of the
electronic money
institution which is
running its activity shorter
than 6 months — the
average total amount of
foreseen liabilities related
to electronic money at the
end of 6 months of
activity, included in the
business plan which
should be adjusted at the
request of PFSA (Polish
Financial Supervision
Authority).

wartosci:

1) zobowigzan
finansowych ogétem z
tytutu pieniadza
elektronicznego pozo-
stajgcego w obiegu na
koniec okresu
sprawozdawczego;

2) $redniej warto$ci
zobowigzan z tytutu
pienigdza elektronicznego
na koniec ostatnich 6
miesigcy lub w przypadku
instytucji pieniadza
elektronicznego
prowadzacej dziatalnos¢
krdcej niz 6 miesiecy —
$redniej warto$ci przewi-
dywanych zobowigzan z
tego tytutu na koniec
pierwszych 6 miesigcy
dzia-talnosci, ujetych w
planie dziatalnosci, ktory
winien zostac¢
skorygowany na zadanie
KNF.

First, it should be noted that unlike the
Directive, the EPI does not provide for a
specific provision according to which
outstanding electronic money could be
calculated. The EPI provision which
explicitly refers to the own funds of
electronic money institutions requires
nevertheless the knowledge of the exact
amount of outstanding electronic money in
issue.

In particular, once the institution is
considered to be an electronic money
institution, no matter whether it carries out
additional activities, it falls under the scope of
Avrticle 47 of the EPI regulating the own
funds.

In line with the Directive, the calculation of
own funds of Polish electronic money
institutions requires the exact knowledge of
the value of the issued electronic money in
the circulation.

In case the exact value of the issued
electronic money in the circulation is not
known, in order to set this value, the average
total amount of foreseen liabilities related to
electronic money at the end of 6 months of
activity shall be taken into account. The
liabilities referred to in the Polish provision
are the ones included in the business plan
which can be adjusted at the request of PFSA
(Polish Financial Supervision Authority).

This corresponds to the second part of the

Conformity Assessment of Directive 2009/110/EC_Poland

95




Directive 2009/110/EC

National
Implementing

Conformity Assessment

Measures
whnioskodawcy, z Directive provision in question. The Polish
zastrzezeniem wszelkich law however does not refer the first part of
dostosowan tego planu the Directive provision stipulating that the
wymaganych przez authorities may allow the institution to
wlasciwe organy. calculate its own funds requirements on the
basis of a representative portion assumed to
be used for the issuance of electronic money,
provided such a representative portion can be
reasonably estimated on the basis of historical
data and to the satisfaction of the competent
authorities.
Therefore, partial conformity should be
concluded.
Art. Member States may also Panstwa cztonkowskie EPI, EPI, Art. 50 EPI, Art. 50 CONFORM
9(1) provide for the granting of | moga tez postanowié, ze Art.
3" the optional exemptions przyznawanie wylaczen 50 The provisions of this Przepis6w niniejszego Acrticle 9(1) third subparagraph of the
subpar | under this Article to be fakultatywnych zgodnie z Chapter relating to the rozdziatu, w zakresie Directive sets out an option which Poland
a. subject to an additional niniejszym artykutem supervision shall not apply | sprawowania nadzoru, nie | chose to apply.
requirement of a bedzie uzaleznione od to electronic money stosuje sie do instytucji
maximum storage amount | dodatkowego wymogu institutions if the pienigdza elektronicznego, | Article 50 of the EPI transposes this option.
on the payment instrument | dotyczgcego maksymalne;j maximum amount on the | jezeli maksymalna kwota | More specifically, Poland has provided that
or payment account of the | kwoty przechowywanej w electronic money umieszczona na for the granting of the optional exemptions
consumer where the instrumencie platniczym instrument does not exceed | instrumencie pienigdza the institutions are subject to an additional
electronic money is stored. | lub na rachunku a PLN equivalent of 75 elektronicznego nie requirement of a maximum storage amount
platniczym konsumenta EUR, calculated on the przekracza rownowarto$ci | on the payment instrument that is no more
stuzacym basis of currency rate w zlotych 75 euro, than 75 EUR.
przechowywaniu announced by the National | obliczanej wedtug
pieniadza elektronicznego. Polish Bank on the day of | $redniego kursu This is in line with the Directive stipulation.
its issuance, oglaszanego przez NBP
obowigzujgcego w dniu Therefore, conformity could be concluded.
jego wydania,
Art. A legal person registered Osoba prawna N/A N/A N/A NOT CONFORM
9(1) 4™ | in accordance with this zarejestrowana zgodnie z
subpar | paragraph may provide niniejszym ustepem moze Poland has not transposed Article 9(1) fourth
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a. payment services not $wiadczy¢ ustugi platnicze subparagraph of the Directive. The
related to electronic niezwigzane z pienigdzem corresponding national provision(s) could not
money issued in elektronicznym be located either.
accordance with this emitowanym zgodnie z
Avrticle only if conditions | niniejszym artykulem,
set out in Article 26 of tylko gdy spetnione sa
Directive 2007/64/EC are | warunki okreslone w art.
met. 26 dyrektywy
2007/64/WE.
Art. 2. A legal person 2. Osoba prawna N/A EPI, Art. 50 EPI, Art. 50 PARTIALLY CONFORM
9(2) registered in accordance zarejestrowana zgodnie z

with paragraph 1 shall be
required to have its head
office in the Member State
in which it actually
pursues its business.

ust. 1 zobowigzana jest do
posiadania siedziby w tym
panstwie cztonkowskim,
w ktérym faktycznie
prowadzi ona swojg
dziatalnos¢.

[...]

and one of the following
conditions is fulfilled:

1) electronic money serves
as a payment instrument
and is used by entities
which are organisationally
connected,

2) electronic money is
used as payment
instrument exclusively in
the territory of the
commune, in territory of
which the electronic
money institution is
established.

2) pienigdz elektroniczny
shuzy jako $rodek
platniczy uzywany
wylgcznie na obszarze
gminy, w ktérej siedzibe
ma instytucja pienigdza
elektronicznego.

Acrticle 50 of the EPI transposes Article 9(2)
of the Directive.

Article 50 of the EPI sets out two additional
conditions which need to be fulfilled by the
institution to benefit from the waiver.

The condition laid down by point 2 can be
considered as transposing Article 9(2) of the
Directive. In essence, it requires the
electronic money issued by the institution in
question to be used exclusively in the
territory of the commune, in which the
electronic money institution is established.

However, those conditions are not
cumulative; on the opposite their application
is alternative.

Therefore, there is a risk that an institution
would be able to benefit from the waiver and
at the same time would not be obliged to
comply with the condition laid down by point
2.
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Therefore, partial conformity shall be
concluded.

Art. 3. A legal person 3. Osobe prawng N/A N/A N/A NOT CONFORM
9(3) registered in accordance zarejestrowang zgodnie z
with paragraph 1 shall be | ust. 1 traktuje si¢ jako Poland has not transposed Article 9(3) of the
treated as an electronic instytucje pienigdza Directive. The corresponding national
money institution. elektronicznego. Nie provision(s) could not be located either.
However, Article 10(9) stosuje si¢ jednak do niej
and Article 25 of Directive | art. 10 ust. 9 i art. 25
2007/64/EC shall not dyrektywy 2007/64/WE.
apply to it.
Art. 4. Member States may 4. Panstwa cztonkowskie | N/A N/A N/A Article 9(4) of the Directive sets out an
9(4) provide for a legal person | moga postanowié, ze option. Owing to this option, Poland has not
registered in accordance 0soba prawna chosen to apply. In this regard, no
with paragraph 1 to zarejestrowana zgodnie z corresponding provision(s) could be located
engage only in some of the | ust. 1 moze prowadzi¢ in the legislation of Poland either.
activities listed in Article | tylko niektére rodzaje
6(1). dziatalno$ci sposrod
wymienionych w art. 6
ust. 1.
Art. 5. A legal person referred | 5. Osoba prawna, o ktérej | N/A N/A N/A PARTIALLY CONFORM
9(5) to in paragraph 1 shall: mowa w ust. 1:
intr. There has been no provision found in the
wordi Polish legal system which would specifically
ng transpose Article 9(5), introductory wording

of the Directive.

First of all, this discrepancy is due to a
different structure followed by the Polish
legislator than the one of the Directive.

On a general basis, Polish electronic money
institutions, including the ones benefitting
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from the waiver, are obliged to notify the
competent authorities of any change in their
situation which is relevant to the conditions
specified in paragraph 1. This can be
considered as a generally applicable
requirement to all electronic money
institutions.

It also seems that electronic money
institutions, including the ones benefitting
from the waiver are obliged to at least
annually, on a date specified by the
competent authorities; report on the average
outstanding electronic money. Nevertheless,
it should be noted that the provision setting
out the obligation to provide competent
authorities with an annual report forms part of
Chapter 5 of the EPI. As it was already stated,
the purpose of the waiver is to exclude
applicability of the provisions of this Chapter
towards smaller institutions. It should be
noted that the waiver excludes especially the
applicability of the provisions related to
supervision.

It is quite difficult however to deduce which
exactly provisions related to the supervision
the legislator intended to exclude.

In consequence, it is also quite difficult to
foresee whether the provision according to
which electronic money institution is obliged
to report annually to the competent authority
continues to apply to institutions benefitting
from the waiver.

For this reason partial conformity is
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suggested.
Art. (a) notify the competent a) zglasza wlasciwym APS, APS, Art. 61(2) APS, Art. 61(2) CONFORM
9(5)(a) | authorities of any change | organom kazdg zmiang Art.
in its situation which is swojej sytuacji istotng ze 61(2) 2. The applicant and the 2. Wnioskodawca oraz Article 61(2) of the APS transposes Article

relevant to the conditions
specified in paragraph 1;
and

wzgledu na warunki
okreslone w ust. 1; oraz

payment institution, after
obtaining authorisation,
shall inform the PFSA
promptly of each change
that affects the information
and documents appended
to the application in
accordance with paragraph
1.

APS, Art. 61

1. An applicant for the
authorisation referred to in
Avrticle 60 paragraph 1
shall append to its
application:

1) up-to-date information
about the number of its
entry in the National Court
Register;

2) its statutes or
memorandum and Articles
of incorporation;

3) a schedule of the
payment services that it
intends to operate;

instytucja platnicza, po
uzyskaniu zezwolenia,
niezwlocznie powiadamia
KNF o kazdej zmianie
majacej wplyw na
aktualno$¢ informacji i
dokumentéw dotgczonych
do wniosku zgodnie z ust.
1.

APS, Art. 61

1. Do wniosku o wydanie
zezwolenia, o ktérym
mowa w art. 60 ust. 1,
wnioskodawca dotgcza:

1) aktualng informacje o
numerze wpisu do
Krajowego Rejestru
Sadowego;

2) statut, akt zatozycielski
albo umowe spoiki;

3) wykaz ustug
ptatniczych, ktore
zamierza $wiadczyc¢;

4) program dziatalno$ci i
plan finansowy na okres

9(5)(a) of the Directive.

According to Article 61(2) of the APS which
is accordingly applicable to the electronic
money institutions on the basis of a general
cross-reference present in the EPI (Article 39
of the EPI), the electronic money institution
shall inform the PFSA promptly of each
change that affects the of the information and
documents appended to the application in
accordance with paragraph 1.

Amongst others, paragraph 1, refers to the
obligation of providing authorities with any
change with respect to:

e up-to-date information about the
number of its entry in the National
Court Register;

e jts statutes or memorandum and
Articles of incorporation;

e aschedule of the payment services
that it intends to operate;

e aprogramme of operations and a
financial plan for a period of at least
three years;

e documents that confirm the
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4) a programme of
operations and a financial
plan for a period of at least
three years;

5) documents that confirm
the possession of funds
allocated to own funds;

6) a description of
solutions for governance
and internal control
mechanisms concerning
duties related to the
prevention of money
laundering and the
financing of terrorism, in
accordance with the Act on
Countering Money
Laundering and the
Financing of Terrorism of
16 November 2000
(Journal of Laws 2010 No.
46 item 276 and No. 182
item 1228 and 2011 No.
134 item. 779), referred to
hereinafter as the "Act on
Countering Money
Laundering";

7) a description of the
organisational
arrangements referred to in
Avrticle 64 paragraph 1
points 3 and 4;

o najmniej trzyletni;

5) dokumenty
potwierdzajace posiadanie
srodkow finansowych
przeznaczonych na
fundusze wlasne;

6) opis rozwigzan w
zakresie zarzadzania i
mechanizmoéw kontroli
wewng¢trznej dotyczacych
obowiazkéw zwigzanych z
przeciwdzialaniem praniu
pieni¢dzy i finansowaniu
terroryzmu, zgodnie z
ustawg z dnia 16 listopada
2000 r. o przeciwdzialaniu
praniu pieni¢dzy oraz
finansowaniu terroryzmu
(Dz.U. z2010r. Nr 46,
poz. 276 i Nr 182, poz.
1228 oraz z 2011 r. Nr
134, poz. 779), zwana
dalej ,,ustawg o
przeciwdzialaniu praniu
pienigdzy”;

7) opis rozwigzan
organizacyjnych, o
ktorych mowa w art. 64
ust. 1 pkt 3i 4;

8) dane pozwalajace na
ustalenie tozsamosci 0sob,
ktére bezposrednio lub
posrednio posiadaja

possession of funds allocated to own
funds;

a description of solutions for
governance and internal control
mechanisms concerning duties
related to the prevention of money
laundering and the financing of
terrorism, in accordance with the
Act on Countering Money
Laundering and the Financing of
Terrorism of 16 November 2000
(Journal of Laws 2010 No. 46 item
276 and No. 182 item 1228 and
2011 No. 134 item. 779), referred to
hereinafter as the "Act on
Countering Money Laundering",

information that makes it possible to
establish the identity of persons who
directly or indirectly have a
significant shareholding in the
company or cooperative that intends
to perform payment services,
indicating the size of their holdings,
and documents that confirm that
these persons ensure sound and
prudent management of the payment
institution;

information that allows the
identification of managers and
documents that make it possible to
assess whether these people ensure
sound and prudent management of
the payment institution, including
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8) information that makes
it possible to establish the
identity of persons who
directly or indirectly have
a significant shareholding
in the company or
cooperative that intends to
perform payment services,
indicating the size of their
holdings, and documents
that confirm that these
persons ensure sound and
prudent management of
the payment institution;

9) information that allows
the identification of
managers and documents
that make it possible to
assess whether these
people ensure sound and
prudent management of
the payment institution,
including whether they
have the education and
professional experience
necessary for the
management of operations
in the area of the provision
of payment services;

10) information that allows
the identification of
auditors and others
authorised to audit
accounts.

znaczny pakiet akcji lub
udziatow w spolce lub
spotdzielni zamierzajace;j
wykonywa¢ ushugi
platnicze, ze wskazaniem
wielkos$ci nalezgcego do
nich pakietu akcji lub
udzialéow, oraz dokumenty
potwierdzajace, iz osoby
te daja rekojmig
ostroznego i stabilnego
zarzadzania instytucja
platnicza;

9) dane pozwalajace na
ustalenie tozsamosci 0s6b
zarzadzajacych oraz
dokumenty pozwalajace
na oceng, czy osoby te
daja rgkojmig ostroznego i
stabilnego zarzadzania
instytucjg ptatnicza, w tym
posiadajg wyksztalcenie i
doswiadczenie zawodowe
niezbedne do zarzadzania
dziatalno$cia w zakresie
$wiadczenia ustug
platniczych;

10) dane pozwalajace na
ustalenie tozsamosci
bieglych rewidentow i
innych podmiotéw
uprawnionych do badania
sprawozdan finansowych.

whether they have the education and
professional experience necessary
for the management of operations in
the area of the provision of payment
services;

The information required to be up-to-date
corresponds to the information referred to in
paragraph 1 of Article 9 of the Directive.

Therefore, conformity could be concluded.
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Art.
9(5)(b)

(b) at least annually, on
date specified by the
competent authorities,
report on the average
outstanding electronic
money.

b) co najmniej raz do
roku, w terminie
okreslonym przez
wlasciwe organy, sklada
sprawozdanie dotyczace
sredniej warto$ci
pienigdza elektronicznego
pozostajacego w obiegu.

EPI,
Art.
49(1)

EPI, Art. 49(1)

1. An electronic money
institution shall provide
the supervisory authority
with an annual financial
report along with the
opinion and report of the
expert auditor within 15
days of their approval as
well as with a transcript of
the resolution approving
the financial report.

EPI, Art. 49(1)

1. Instytucja pienigdza
elektronicznego jest
obowigzana przekazywac
do organu nadzoru
zbadane roczne
sprawozdanie finansowe
wraz z opinig i raportem
bieglego rewidenta w
ciggu 15 dni od dnia ich
zatwierdzenia oraz z
odpisem uchwaty o
zatwierdzeniu
sprawozdania
finansowego.

PARTIALLY CONFORM

Avrticle 49(1) of the EPI transposes Article
9(5)(b) of the Directive.

According to Article 49(1) of the EPI,
electronic money institutions are obliged, at
least annually and on a date specified by the
competent authorities, to report on the
financial situation of the institution. It can be
inferred that the report will include
information on the average outstanding
electronic money.

Nevertheless, it should be noted that the
provision setting out the obligation to provide
competent authorities with an annual report
forms part of Chapter 5 of the EPI. As it was
already stated, the purpose of the waiver is to
exclude the applicability of the provisions of
this Chapter towards less significant
institutions with respect to the outstanding
electronic money in issue. It should be noted
that the waiver literally excludes the
applicability of the provisions of Chapter 5
related to the supervision.

It is quite difficult however to deduce which
exactly provisions related to the supervision
the legislator intended to exclude.

In consequence, it is also quite problematic to
foresee whether the provision according to
which an electronic money institution is
obliged to report annually to the competent
authority continues to apply to institutions
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benefitting from the waiver or not.

Due to this uncertainty, partial conformity is
suggested.

Art. 6. Member States shall 6. Panstwa cztonkowskie | N/A N/A N/A NOT CONFORM
9(6) take the necessary steps to | podejmuja niezbgdne
ensure that where the kroki w celu zapewnienia, Poland has not transposed Article 9(6) of the
conditions set out in aby w przypadkach gdy Directive. The corresponding national
paragraphs 1, 2 and 4 are | przestajg by¢ spelniane provision(s) could not be located either.
no longer met, the legal warunki okreslone w ust.
person concerned shall 1, 2i 4, dana osoba
seek authorisation within prawna wystepowata o
30 calendar days in udzielenie zezwolenia w
accordance with Article 3. | terminie 30 dni
Any such person that has | kalendarzowych zgodnie z
not sought authorisation art. 3. Zgodnie z art. 10
within that period shall be | zakazuje si¢ emisji
prohibited, in accordance | pienigdza elektronicznego
with Article 10, from kazdej takiej osobie, ktora
issuing electronic money. | nie wystgpita w tym
okresie o udzielenie
zezwolenia.
Art. 7. Member States shall 7. Panstwa cztonkowskie
9(7) ensure that their zapewniajg, aby wlasciwe

competent authorities are
sufficiently empowered to
verify continued
compliance with the
requirements laid down in
this Article.

organy byly wystarczajaco
uprawnione do
sprawdzania statego
przestrzegania wymogow
okreslonych w niniejszym
artykule.
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Art.
9(8)

8. This Avrticle shall not
apply in respect of the
provisions of Directive
2005/60/EC or national
anti-money-laundering
provisions.

8. Niniejszego artykutu
nie stosuje si¢ w
odniesieniu do przepiséw
dyrektywy 2005/60/WE
lub krajowych przepiséw
w zakresie
przeciwdzialania praniu

pieniedzy.
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Art.
9(9)

9. Where a Member State
avails itself of the waiver
provided for in paragraph
1, it shall notify the
Commission accordingly
by 30 April 2011. The
Member State shall notify
the Commission forthwith
of any subsequent change.
In addition, the Member
State shall inform the
Commission of the
number of legal persons
concerned and, on an
annual basis, of the total
amount of outstanding
electronic money issued at
31 December of each
calendar year, as referred
to in paragraph 1.

9. W przypadku gdy
panstwo cztonkowskie
korzysta ze zwolnienia
przewidzianego w ust. 1,
powiadamia ono
odpowiednio Komisje¢ do
dnia 30 kwietnia 2011 r.
Panstwo cztonkowskie
niezwlocznie powiadamia
Komisje o wszelkich
p6zniejszych zmianach.
Ponadto panstwo
cztonkowskie informuje
Komisjg¢ o liczbie osob
prawnych, ktérych to
dotyczy, oraz, corocznie, 0
catkowitej kwocie
pienigdza elektronicznego
pozostajacego w obiegu,
wyemitowanego na dzien
31 grudnia kazdego roku
kalendarzowego, o czym

N/A

N/A

N/A

NOT CONFORM

Poland has not transposed Acrticle 9(9) of the
Directive. The corresponding national
provision(s) could not be located either.
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mowa w ust. 1.

Art. 10

TITLE HI
ISSUANCE AND
REDEEMABILITY OF
ELECTRONIC MONEY

Article 10
Prohibition from issuing
electronic money

Without prejudice to
Article 18, Member States
shall prohibit natural or
legal persons who are not
electronic money issuers
from issuing electronic
money.

Tytul 1T
EMISJA I
MOZLIWOSC
WYKUPU PIENIADZA
ELEKTRONICZNEGO

Artykut 10
Zakaz emisji pieniadza
elektronicznego

Bez uszczerbku dla art.
18, panstwa cztonkowskie
zakazuja emisji pieniadza
elektronicznego osobom
fizycznym lub prawnym,
ktoére nie sa emitentami

pienigdza elektronicznego.

EPI,
Art.
36(1)

EPI, Art. 36(1)

1.An electronic money
institution may be
established and pursue its
activity as a legal person
who was granted a
permission to pursue the
activity as an electronic
money institution.

EPI, Art. 36(1)

1. Instytucja pienigdza
elektronicznego moze by¢
utworzona i prowadzi¢
dziatal-nos¢ jako osoba
prawna, ktorej udzielono
zezwolenia na
prowadzenie dziatalno-$ci
w charakterze instytucji
pieniadza elektronicznego.

CONFORM

Article 36(1) of the EPI transposes Article 10
of the Directive.

According to Article 36(1) only those legal
persons who obtained a formal
permission/authorisation from the PFSA are
allowed to pursue an economic activity as an
electronic money institution.

It can be therefore implied that electronic
money business is a specifically regulated
form of economic activity. In other words, no
person is entitled to issue electronic money
without obtaining an authorisation from the
competent authority. Several conditions set
out by the Polish law (the EPS and the APS)
have to be fulfilled in order to receive such
permission.

This complies with the Directive prohibition
from issuing electronic money by natural or
legal persons who are not electronic money

issuers.

Therefore, conformity could be concluded.

Art.
11(2)

Article 11
Issuance and
redeemability

1. Member States shall
ensure that electronic

Artykut 11
Emisja i mozliwos$¢

wykupu

1. Panstwa cztonkowskie
zapewniaja, aby emitenci

EPI,
Art. 2

pt(10)

EPI, Art. 2 pt(10)

10) electronic money —
means monetary value
representing an equivalent
of money which fulfils the

EPI, Art. 2 pt(10)

10) pieniadz elektroniczny
— warto$¢ pienigzna
stanowiacg elektroniczny
odpowiednik znakdw

CONFORM

Article 2 point (1) of the EPI transposes
Avrticle 11(1) of the Directive.

According to the electronic money definition
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money issuers issue
electronic money at par
value on the receipt of
funds.

pienigdza elektronicznego
emitowali pienigdz
elektroniczny wedtug
warto$ci nominalnej w
chwili otrzymania
srodkow pieni¢znych.

following conditions:

a) is electronically,
including magnetically
stored,

b) is issued for disposal on
the basis of a contract in
exchange for money of
nominal value not smaller
than the value of electronic
money,

[...]
EPI, Art. 60(1)

1. During the period of the
contract for the purpose of
issuing electronic money,
the holder may require the
issuer to redeem the
electronic money
possessed at any time and
at par nominal value.

pienieznych, ktora spetnia
facznie nastepujace
przestanki:

a) jest przechowywana
elektronicznie, w tym
magnetycznie,

b) jest wydawana do
dyspozycji na podstawie
umowy W zamian za
$rodki pieni¢zne o
nominalnej warto$ci nie
mniejszej niz ta wartosc,

[..]
EPI, Art. 60(1)

1. W okresie
obowigzywania umowy o
wydanie pienigdza
elektronicznego, posia-
dacz moze zada¢ od
wydawcy wykupienia
posiadanego pienigdza
elektronicznego w kazdym
czasie 1 wedlug warto$ci
nominalnej.

enclosed in Article 2 point (10) of the EPI,
electronic money is issued for disposal on the
basis of a contract in exchange for money of a
corresponding nominal value not smaller than
the value of electronic money.

In line with Article 60(1) of the EPI, during
the period of the contract for the purpose of
issuing electronic money, the holder of
electronic money may at any time require the
issuer to redeem the electronic money
possessed at par nominal value.

Therefore, it can be concluded that the Polish
legislator ensured redeemability of electronic
money in Poland. By doing so, the Polish
legislator preserved the confidence of the
electronic money holder towards electronic
money institutions as referred to in recital 18
of the Directive.

Pursuant to the quoted EPI provisions,
redemption is possible at any time, at par
value without any possibility to agree a
minimum threshold for redemption. It can be
implied that redemption should, in general, be
granted free of charge.

Therefore, conformity could be concluded.

Art.
11(2)

2. Member States shall
ensure that, upon request
by the electronic money
holder, electronic money
issuers redeem, at any
moment and at par value,
the monetary value of the

2. Panstwa cztonkowskie
zapewniaja, aby na
whniosek posiadacza
pienigdza elektronicznego
emitenci pienigdza
elektronicznego
umozliwiali, w kazdym

EPI,
Art.
60(1)

EPI, Art. 60(1)

1. During the period of the
contract for the purpose of
issuing electronic money,
the holder may require the
issuer to redeem the

EPI, Art. 60(1)

1. W okresie
obowigzywania umowy o
wydanie pienigdza
elektronicznego, posia-
dacz moze zada¢ od

CONFORM

Acrticle 60(1) of the EPI transposes Article
11(2) of the Directive.

In line with Article 60(1) of the EPI, during
the period of the contract for the purpose of
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electronic money held.

czasie 1 wedlug warto$ci
nominalnej, wykup
wartosci pieni¢znej
posiadanego pienigdza
elektronicznego.

electronic money
possessed at any time and
at par nominal value.

2. The contract for the
purpose of issuing
electronic money clearly
and straightforward
determines the conditions
of redemption of electronic
money as well as any
additional cost related to it.

wydawcy wykupienia
posiadanego pienigdza
elektronicznego w kazdym
czasie i wedhug warto$ci
nominalne;j.

2. Umowa o wydanie
pieniadza elektronicznego
jednoznacznie i w sposob
zrozumialy okresla
warunki wykupu pieniadza
elektronicznego, w tym
wszelkie zwigzane z tym
koszty.

issuing electronic money, the holder of
electronic money may at any time require the
issuer to redeem the electronic money
possessed at par nominal value.

Therefore, it can be concluded that the Polish
legislator ensured redeemability of electronic
money in Poland.

Pursuant to the quoted EPI provisions,
redemption is possible at any time and at par
value without any possibility to agree a
minimum threshold for redemption. It can be
implied that redemption should, in general, be
granted free of charge. In line with Article
61(2) of the EPI, any additional charges or
conditions may be however imposed on the
basis of a contractual agreement by the
parties.

Therefore, in line with the Directive, the
Polish law leaves it up to the contractual
freedom to determine the conditions of
redemption.

Therefore, conformity could be concluded.

Art.
11(3)

3. The contract between
the electronic money
issuer and the electronic
money holder shall clearly
and prominently state the
conditions of redemption,
including any fees relating
thereto, and the electronic
money holder shall be
informed of those

3. Umowa migdzy
emitentem pieniadza
elektronicznego a
posiadaczem pieniadza
elektronicznego jasno i
wyraznie okresla warunki
wykupu, w tym wszelkie
zwigzane z nim koszty, a
posiadacz pienigdza
elektronicznego jest

EPI,
Art.
60(2)

EPI, Art. 60(2)

2. The contract for the
purpose of issuing
electronic money clearly
and prominently
determines the conditions
of redemption of electronic
money as well as any
additional charges related

EPI, Art. 60(2)

2. Umowa o wydanie
pienigdza elektronicznego
jednoznacznie i w sposob
zrozumiaty okres$la
warunki wykupu pieniadza
elektronicznego, w tym
wszelkie zwigzane z tym

CONFORM

Avrticle 60(2) of the EPI almost literally
transposes Article 11(3) of the Directive.

The Polish law foresees that the contract
between the electronic money issuer and the
electronic money holder shall clearly and
prominently state the conditions of
redemption including any fees relating
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conditions before being
bound by any contract or
offer.

informowany o tych
warunkach przed
jakimkolwiek wigzacym
zawarciem umowy lub
przyjeciem oferty.

thereto.

koszty.

thereto.

The Polish quoted provision does not
however correspond to the Directive
provision’s part according to which the
electronic money holder shall be informed of
those conditions before being bound by any
contract or offer. This discrepancy does not
harm the conformity of the Polish law. The
fact that the parties shall be aware of all the
aspects of the contract they conclude can be
actually implied from the general rules of the
Polish contract law (principles of the Civil
Code concerning the offer).

Therefore, conformity could be concluded.

Art.
11(4)

subpar
a. intr.
wordi

ng

4. Redemption may be
subject to a fee only if
stated in the contract in
accordance with paragraph
3 and only in any of the
following cases:

4. Wykup moze podlegaé
optatom jedynie, gdy jest
to przewidziane w umowie
zgodnie z ust. 3, i tylko w
nastepujacych
przypadkach:

EPI,
Art.
60(2)

EPI, Art. 60(2)

2. The contract for the
purpose of issuing
electronic money clearly
and prominently
determines the conditions
of redemption of electronic
money as well as any
additional charges related
thereto.

EPI, Art. 60(2)

2. Umowa o wydanie
pieniadza elektronicznego
jednoznacznie i w Sposob
zrozumialy okresla
warunki wykupu pieniadza
elektronicznego, w tym
wszelkie zwigzane z tym
koszty.

NOT CONFORM

Poland has not transposed Article 11(4) first
subparagraph, introductory wording of the
Directive. The corresponding national
provision(s) could not be located either.

Article 60(2) of the EPI refers solely to the
possibility for parties to stipulate in the
contract any additional fees accompanying
the redemption of electronic money by its
holder.

Contrary to the Directive, the Polish law does
not refer to the three cases in which
redemption may be exclusively subject to a
fee.

Therefore, the Polish law is considered as not
complying with the Directive provision in

Conformity Assessment of Directive 2009/110/EC_Poland

110




Directive 2009/110/EC

National
Implementing

Conformity Assessment

Measures

question.

Art.11 | (a) where redemption is a) w przypadku gdy N/A N/A N/A NOT CONFORM

(4) 1°* | requested before the whniosek o wykup jest

subpar | termination of the sktadany przed Poland has not transposed Acrticle 11(4) first

a. (a) contract; wygasnigciem umowys; subparagraph (a) of the Directive. The
corresponding national provision(s) could not
be located either.

Art. (b) where the contract b) w przypadku gdy w N/A N/A N/A NOT CONFORM

11(4) provides for a termination | umowie przewidziana jest

1t date and the electronic data jej wygasnigcia, a Poland has not transposed Article 11(4) first

subpar | money holder terminates posiadacz pienigdza subparagraph (b) of the Directive. The

a. (b) | the contract before that elektronicznego corresponding national provision(s) could not

date; or rozwigzuje umowe przed be located either.
ta datg; lub

Art. (c) where redemption is ¢) w przypadku gdy N/A N/A N/A NOT CONFORM

11(4) requested more than one whniosek o wykup

1 year after the date of sktadany jest ponad rok po Poland has not transposed Article 11(4) first

subpar | termination of the dacie wygasnigcia umowy. subparagraph (c) of the Directive. The

a. (c) contract. corresponding national provision(s) could not
be located either.

Art. Any such fee shall be Wszelkie takie oplaty sa N/A N/A N/A NOT CONFORM

11(4) proportionate and proporcjonalne i

2" commensurate with the wspotmierne do Poland has not transposed Article 11(4)

subpar | actual costs incurred by rzeczywistych kosztow second subparagraph of the Directive. The

a. the electronic money poniesionych przez corresponding national provision(s) could not

issuer. emitenta pienigdza be located either.
elektronicznego.
Art. 5. Where redemption is 5. W przypadku gdy N/A N/A N/A NOT CONFORM
11(5) requested before the whniosek o wykup jest

termination of the
contract, the electronic

sktadany przed
wygasnigciem umowy,

Poland has not transposed Article 11(5) of the
Directive. The corresponding national
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money holder may request
redemption of the
electronic money in whole
or in part.

posiadacz pienigdza
elektronicznego moze
zazadaé wyplaty pienigdza
elektronicznego w catosci
lub w czesci.

provision(s) could not be located either.

Art. 6. Where redemption is 6. W przypadku gdy N/A N/A N/A NOT CONFORM
11(6) requested by the electronic | wniosek o wyptate jest
intr. money holder on orupto | skladany przez posiadacza Poland has not transposed Article 11(6)
wordi | one year after the date of | pienigdza elektronicznego introductory wording of the Directive. The
ng the termination of the w okresie do roku po dacie corresponding national provision(s) could not
contract: wygasniecia umowy: be located either.
Art. a) the total monetary value | a) wyptacie podlega N/A N/A N/A NOT CONFORM
11(6)(a | of the electronic money calkowita warto$¢
) held shall be redeemed; or | pieniezna pienigdza Poland has not transposed Article 11(6)(a) of
elektronicznego; the Directive. The corresponding national
provision(s) could not be located either.
Art. (b) where the electronic Insert text N/A N/A N/A NOT CONFORM
11(6)( | money institution carries
b) out one or more of the Poland has not transposed Article 11(6)(b) of
activities listed in Article the Directive. The corresponding national
6(1)(e) and it is unknown provision(s) could not be located either.
in advance what
proportion of funds is to
be used as electronic
money, all funds requested
by the electronic money
holder shall be redeemed.
Art. 7. Notwithstanding Insert text N/A N/A N/A NOT CONFORM
11(7) paragraphs 4, 5 and 6,

redemption rights of a
person, other than a
consumer, who accepts

Poland has not transposed Article 11(7) of the
Directive. The corresponding national
provision(s) could not be located either.
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electronic money shall be
subject to the contractual
agreement between the
electronic money issuer
and that person.

Art. 12

Article 12
Prohibition of interest

Member States shall
prohibit the granting of
interest or any other
benefit related to the
length of time during
which an electronic money
holder holds the electronic
money.

N/A

N/A

N/A

NOT CONFORM

Poland has not transposed Acrticle 12 of the
Directive. The corresponding national
provision(s) could not be located either.

Art. 13

Article 13
Out-of-court complaint
and redress procedures

for the settlement of
disputes

Without prejudice to this
Directive, Chapter 5 of
Title IV of Directive
2007/64/EC shall apply
mutatis mutandis to
electronic money issuers
in respect of their duties
arising from this Title.

Artykut 13
Pozasadowe procedury
wnoszenia skarg i
rozstrzyganie sporéw

Bez uszczerbku dla
niniejszej dyrektywy,
rozdziat 5 tytulu IV
dyrektywy 2007/64/WE
stosuje si¢ odpowiednio
do emitentow pienigdza
elektronicznego w
zakresie ich obowigzkoéw
wynikajacych z
niniejszego tytutu.

FMS,
Art.
18

FMS, Art. 18

1. An arbitration court
shall operate within the
PFSA's structures. Its
purpose shall be to resolve
disputes between
participants of the
financial market, in
particular those arising
from contractual
relationships between
entities which are subject
to the FSA's supervision
and customers buying their
services.

2. Proceedings before the
arbitration court shall be

FMS, Art. 18

1. Przy Komisji tworzy si¢
sad polubowny, ktérego
celem jest rozpatrywanie
sporow miedzy
uczestnikami rynku
finansowego, w
szczegblnosci sporéw
wynikajacych ze
stosunké6w umownych
miedzy podmiotami
podlegajacymi nadzorowi
Komisji, a odbiorcami
ustug swiadczonych przez
te podmioty.

2. W postepowaniu przed
sadem polubownym

CONFORM

Article 18 of the FMS transposes Article
80(1) of the PSD.

According to the national provision an
arbitration court shall operate within the
structures of the Polish Financial Supervisory
Authority. Its purpose shall be to resolve
disputes between participants of the financial
market, in particular those arising from
contractual relationships between entities
which are subject to the PFSA's supervision
and customers receiving their services.

For clarification purposes, it should be noted
that electronic money institutions are subject
to the PFSA’s supervision.
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governed by the provisions
of the Civil Code of 17
November 1964.

3. By way of a resolution
the FSA shall determine

rules of procedure of the
arbitration court.

stosuje si¢ przepisy
ustawy z dnia 17 listopada
1964 r. — Kodeks
postepowania cywilnego.

3. Komisja ustala, w
drodze uchwaty,
regulamin sadu

Therefore, conformity is suggested.

polubownego.
Art. TITLE IV TYTUL IV N/A N/A N/A NOT CONFORM
16(1) FINAL PROVISIONS | PRZEPISY KONCOWE
AND IMPLEMENTING I SRODKI The Polish transposition of the Directive
MEASURES WYKONAWCZE contains plenty of discrepancies. Numerous
cases of partial and non conformity have been
Article 16 Artykul 16 found.
Full harmonization Pelna harmonizacja
Poland has therefore did not ensure a full
1. Without prejudice to 1. Bez uszczerbku dla art. harmonization required by the Directive.
Article 1(3), the sixth 1 ust. 3, art. 3 ust. 3 akapit
subparagraph of Article szosty, art. 5 ust. 7, art. 7 For this reasons, non-conformity is observed
3(3), Article 5(7), Article | ust. 4, art. 9 art. 18 ust. 2, with respect to the Directive in question.
7(4), Article 9 and Article | oraz w zakresie, w jakim
18(2) and in so far as this | niniejsza dyrektywa
Directive provides for przewiduje harmonizacje,
harmonisation, Member panstwa cztonkowskie nie
States shall not maintain utrzymuja ani nie
or introduce provisions wprowadzaja przepisow
other than those laid down | innych niz przepisy
in this Directive. okreslone w niniejszej
dyrektywie.
Art. 2. Member States shall 2. Panstwa cztonkowskie | APS, APS, Art. 64(1) pt(3) APS, Art. 64(1) pt(3) CONFORM
16(2) ensure that an electronic zapewniaja, aby emitenci | Art.
money issuer does not pieniadza elektronicznego | 64(1) 1. The authorisation 1. Zezwolenie, o ktérym Article 64(1) point (3) of the APS transposes
derogate, to the detriment | nie stosowali na pt(3) referred to in Article 60 mowa w art. 60 ust. 1, Article 16(2) of the Directive.

of an electronic money

niekorzy$¢ posiadaczy

paragraph 1 may be issued

moze by¢ wydane
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holder, from the pieniadza elektronicznego to entities: podmiotom: However the transposition is not explicit: the
provisions of national law | odstepstw od przepisow Polish legislator has set out some pruden,tial
implementi_n gor krajowych przyjetych w L] [-] measures which have to be respected by
corresponding to celu wdrozenia niniejszej payment service providers in Poland, The
provisions of this dyrektywy lub 3) that ensure prudent and | 3) zapewniajacym APS quoted provision is applicable tbwar ds
Directive except where odpowiadajgcych sound management of ostrozne i stabilne quoted provis PP

. " . I N S . electronic money issuers thanks to the cross-
explicitly provided for przepisom niniejszej operations in the area of zarzadzanie dziatalno$cia reference available in Article 39 of the EPI
therein. dyrektywy, z wyjatkiem the provision of payment w zakresie $wiadczenia '

przypadkéw, gdy taka
mozliwo$¢ zostata w niej
wyraznie przewidziana.

services by having
organisational
arrangements which are
adequate given the type of
payment services, their
scale and their complexity,
including:

a) effective procedures for
identifying, managing,
monitoring and reporting
risk to which the applicant
is or may be exposed,

b), an organisational
structure with transparent
and consistent lines of
responsibility

¢) adequate internal
control mechanisms,
including administrative
and accounting procedures
and procedures for
countering money
laundering and the
financing of terrorism; and

ustug platniczych przez
posiadanie, adekwatnych
do rodzaju ustug
ptatniczych, ich skali i
stopnia zlozonosci,
rozwigzan
organizacyjnych
obejmujacych:

a) skuteczne procedury
identyfikowania,
zarzadzania,
monitorowania i
zawiadamiania o ryzyku,
na ktdre wnioskodawca
jest lub moze by¢
narazony,

b) strukture organizacyjna
Z przejrzystymi i spojnymi
zakresami
odpowiedzialnosci,

c) odpowiednie
mechanizmy kontroli
wewnetrznej, obejmujace
procedury w zakresie
administracji, ksiggowosci
oraz przeciwdziatania

Those prudential measures, in particular the
obligation of having adequate internal control
mechanisms, including administrative and
accounting procedures and procedures for
countering money laundering and the
financing of terrorism by electronic money
institutions seem to fairly correspond the
Directive requirement of not derogating from
set rules to the detriment of their clients.

Therefore, conformity can be concluded.
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[.] praniu pienigdzy i
finansowaniu terroryzmu;
[]

Art. Article 18 Artykul 18 N/A N/A N/A NOT CONFORM
18(1) Transitional provisions Przepisy przejsciowe
1t Poland has not transposed Article 18(1) first
subpar | 1. Member States shall 1. Panstwa cztonkowskie subparagraph of the Directive. The
a. allow electronic money zezwalajg instytucjom corresponding national provision(s) could not

institutions that have taken
up, before 30 April 2011,
activities in accordance
with national law
transposing Directive
2000/46/EC in the
Member State in which
their head office is
located, to continue those
activities in that Member
State or in another
Member State in
accordance with the
mutual recognition
arrangements provided for
in Directive 2000/46/EC
without being required to
seek authorisation in
accordance with Article 3
of this Directive or to
comply with the other
provisions laid down or
referred to in Title 11 of
this Directive.

pienigdza elektronicznego,
ktore podjety — przed
dniem 1 listopada 2012 r.
— dziatalno$¢ zgodnie z
prawem krajowym
transponujagcym
dyrektywe 2000/46/WE w
panstwie cztonkowskim,
w ktorym maja swoja
siedzibg gtowna, na
kontynuowanie tej
dziatalno$ci w tym
panstwie cztonkowskim
lub w innym panstwie
cztonkowskim zgodnie z
ustaleniami dotyczacymi
wzajemnego uznawania
przewidzianymi w
dyrektywie 2000/46/WE,
bez wymogu
wystepowania o
zezwolenie zgodnie z art.
3 niniejszej dyrektywy lub
przestrzegania pozostatych
przepisow, ktore sg
zawarte lub o ktérych
mowa w tytule |1

be located either.
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niniejszej dyrektywy.

Member States shall
require such electronic
money institutions to
submit all relevant
information to the
competent authorities in
order to allow the latter to
assess, by 30 October
2011, whether the
electronic money
institutions comply with
the requirements laid
down in this Directive
and, if not, which
measures need to be taken
in order to ensure
compliance or whether a
withdrawal of
authorisation is
appropriate.

Panstwa czlonkowskie
wymagaja od takich
instytucji pienigdza
elektronicznego
przekazania wlasciwym
organom wszystkich
stosownych informacji w
celu umozliwienia tym
ostatnim — do dnia 30
pazdziernika 2011 r. —
oceny tego, czy instytucje
pienigdza elektronicznego
spetniajg wymogi
okreslone w niniejszej
dyrektywie, a jezeli nie,
jakie $rodki nalezy podjgc
w celu zapewnienia
zgodnosci, lub czy
odpowiednim srodkiem
jest cofnigcie zezwolenia.

N/A

N/A

N/A

NOT CONFORM

Poland has not transposed Article 18(1)
second subparagraph of the Directive. The
corresponding national provision(s) could not
be located either.

According to the so far analysed provisions of
the EPI and the APS, the electronic money
institutions have a general obligation to
inform the PFSA on every change affecting
their business activities. They are therefore
required to inform on changes with respect to
shareholding, own funds, e.-money
outstanding in issue, competences of persons
involved in management of electronic money
institution etc. The information provided to
the PFSA, makes it possible to assess whether
the electronic money institutions active on the
payment service market pursue their
economic activity in line with the law which
is currently in force.

However, it should be noted that the Polish
law, as revealed in numerous cases, does not
fully comply with the EU law. In
consequence, electronic money institutions
established in Poland are likely not to comply
with all the requirements laid down in this
Directive.

The Polish legal system cannot be considered
as conforming to Art. 18(1) second
subparagraph of the Directive, principally due
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to the fact that Poland did not ensure a full
harmonization as required by the Directive.

Therefore, non-conformity is concluded.

Art.
é%(l)
subpar

Compliant electronic
money institutions shall be
granted authorisation,
shall be entered in the
register, and shall be
required to comply with
the requirements in Title
I. Where electronic
money institutions do not
comply with the
requirements laid down in
this Directive by 30
October 2011, they shall
be prohibited from issuing
electronic money.

Instytucjom pieniagdza
elektronicznego
spetniajacym wymogi
udziela si¢ zezwolenia,
wpisywane sg one do
rejestru oraz zobowigzane
zostajg do spetniania
wymogow okreslonych w
tytule 1. W przypadku
gdy instytucje pienigdza
elektronicznego nie
spetniajg wymogow
okreslonych w niniejszej
dyrektywie do dnia 30
pazdziernika 2011 r.,
zakazuje si¢ im
emitowania pienigdza
elektronicznego.

N/A

N/A

N/A

NOT CONFORM

Poland has not transposed Article 18(1) third
subparagraph of the Directive. The
corresponding national provision(s) could not
be located either.

The fact that numerous provisions of the
Directive have not been transposed into the
Polish law, leads to the conclusion that
Poland was not able to transpose the
Directive provision in question in a conform
manner either.

However, it should be noted that, despite
some relevant discrepancies between the
Polish law and the Directive, the Polish legal
system follows the same principle as laid
down by Article 18(1) third subparagraph of
the Directive.

As such, e-money institutions have to fulfil
certain requirements laid down by the law in
order to obtain an authorisation. Where
electronic money institutions do not comply
with the requirements laid down in the Polish
law, consequently they shall be prohibited
from issuing electronic money.

However, it should be repeated that the Polish
law, as revealed in numerous cases, does not
fully comply with the EU law. In
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consequence, electronic money institutions
established in Poland which even though
acting in line with the Polish law, they are
nevertheless likely not to comply with all the
requirements laid down in this Directive.

Therefore, non-conformity is concluded.

Art. 2. Member States may 2. Panstwa czlonkowskie | N/A N/A N/A Article 18(2) sets out an option. Owing to this
18(2) provide for an electronic moga przewidziec¢ option, Poland has not chosen to apply. In this
money institution to be automatyczne udzielanie regard, no corresponding provision(s) could
automatically granted zezwolenia instytucjom be located in the legislation of Poland either.
authorisation and entered | pienigdza elektronicznego
in the register provided for | oraz ich wpis do rejestru
in Article 3 if the przewidzianego w art. 3,
competent authorities jezeli wlasciwe organy
already have evidence that | posiadajg juz
the electronic money dokumentacje
institution concerned potwierdzajgca, ze dana
complies with the instytucja pienigdza
requirements laid down in | elektronicznego spetnia
Articles 3, 4 and 5. The wymogi okreslone w art.
competent authorities shall | 3, 4 i 5. Wlasciwe organy
inform the electronic informujg dane instytucje
money institutions pienigdza elektronicznego
concerned before the przed udzieleniem
authorisation is granted. zezwolenia.
Art. 3. Member States shall 3. Panstwa cztonkowskie | N/A N/A N/A NOT CONFORM
18(3) allow electronic money zezwalajg instytucjom

institutions that have taken
up, before 30 April 2011,
activities in accordance
with national law
transposing Avrticle 8 of
Directive 2000/46/EC, to

pienigdza elektronicznego,
ktdre przed dniem 30
kwietnia 2011 r. podjety
dziatalno$¢ zgodnie z
prawem krajowym
transponujacym art. 8

Poland has not transposed Article 18(3) of the
Directive. The corresponding national
provision(s) could not be located either.

The fact that numerous provisions of the
Directive have not been transposed into the
Polish law, leads to the conclusion that
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continue those activities
within the Member State
concerned in accordance
with Directive 2000/46/EC
until 30 April 2012,
without being required to
seek authorisation under
Article 3 of this Directive
or to comply with the
other provisions laid down
or referred to in Title Il of
this Directive. Electronic
money institutions which,
during that period, have
been neither authorised
nor waived within the
meaning of Article 9 of
this Directive, shall be
prohibited from issuing
electronic money.

dyrektywy 2000/46/WE,
na kontynuowanie tej
dziatalnosci na terytorium
danego panstwa
cztonkowskiego zgodnie z
dyrektywa 2000/46/WE
do dnia 30 kwietnia 2012
r., bez wymogu
wystepowania o
zezwolenie zgodnie z art.
3 niniejszej dyrektywy
oraz przestrzegania
pozostatych przepisow,
ktore sg zawarte lub o
ktérych mowa w tytule I
niniejszej dyrektywy.
Zakazuje si¢ emitowania
pienigdza elektronicznego
wszystkim instytucjom
pieniadza elektronicznego,
ktérym nie udzielono
zezwolenia lub wobec
ktorych nie zastosowano
w tym okresie zwolnienia
zgodnie z art. 9 niniejszej

dyrektywy.

Poland was not able to transpose the
Directive provision in question in a conform
manner either.

In principle, Polish electronic money
institutions in order to obtain an authorisation
have to fulfil certain requirements laid down
by the law. Where electronic money
institutions do not comply with the
requirements laid down in the Polish law,
consequently they shall be prohibited from
issuing electronic money.

However, it should be noted that the Polish
law, as revealed in numerous cases, does not
fully comply with the EU law. In
consequence, electronic money institutions
established in Poland which even though act
in line with the Polish law, they are
nevertheless likely not to comply with all the
requirements laid down in this Directive.

Therefore, non-conformity is concluded.
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