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Dear Ms. Fabregas-Fernandez, 

I am writing in accordance with Article 4 paragraph 3 of Directive 2006/73/EC to 
notify you of the additional requirements the Netherlands is imposing per 1 
3anuary 2014 in accordance with Article 4 paragraph 1 of Directive 2006/73/EC. 
Please find enclosed a detailed notification of these requirements. 

Yours sincerely, 

D' : tor of .nancial Markets, 
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Notification of additional requirements under Article 4 of Directive 
2006/73/EC 

This notification relates to the introduction of a ban on the receipt or provision by 
investment firms of fees, commissions or any monetary or non-monetary benefits 
provided by or to third partjes ("inducements") in the Netherlands per 1 January 
2014. With these additional requirements the Netherlands aims to tackle the risks 
to investor protection arising from third party inducements that are not adequately 
addressed by Directive 2004/39/EC ("MiFID") and Directive 2006/73/EC ("Level 2 
Directive"). This notification sets out how the additional requirements are in 
accordance with Article 4 of the Level 2 Directive and is structured as follows: 

1) description of the additional requirements; 
2) description of the specific risks to investor protection not adequately 

addressed by Directive 2006/73/EC; 
3) explanation of how these risks are of particular importance in the 

circumstances of the market structure in The Netherlands; 
4) explanation of why the additional requirements are proportionate; 
5) description of how the additional requirements would affect the rights of 

investment firms under Article 32 and 32 of Directive 2004/39/EC. 

1) Description of the additional requirements 

Our current approach to addressing the risks arising from inducements derives 
directly from the approach set out in Article 19 of MiFID and Article 26 of the Level 
2 Directive and focuses on the obligation for investment firms to act honestly, 
fairly and professionally in accordance with the best interests of its client. More 
specifically, payments or non-monetary benefits provided by or to third partjes are 
only permitted when they are disclosed in advance to the client, they are designed 
to enhance the quality of service to the client and, they do not impair the duty of 
the investment firm to act in the best interests of the client. Unfortunately, this 
approach has not proven as effective as we hoped in adequately addressing the 
risks arising from inducements and ensuring that investments firms act in 
accordance with their obligation under Article 19 of MiFID. 

With the Amendnnent Decree Financial Markets 2014 (Wijzigingsbesluit financiële 
markten 2014), which will enter into force per 1 January 2014, the Netherlands 
seeks to address the risks arising from inducements more sinnply and directly. As 
of 1 January, investment firms are not permitted to receive or provide fees, 
commissions or any monetary or non-monetary benefits provided by or to third 
parties in relation to the provision of investment services or ancillary services to 
retail clients. Our amended approach is centered on the principle that an 
investment firm should be remunerated by its clients only. Exclusive remuneration 
by the client will ensure that investment firms focus on and act in the best 
interests of their clients, rather than the inducements provided by third partjes. 

The ban on inducements will apply to the provision of portfolio management, 
investment advice and execution only services to retail clients. Consequently, 
inducements received from or provided to third partjes for the provision of 
investment services to professional clients and eligible counterparties will still be 
permitted, on the condition that these payments meet the criteria as set out in 
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Article 26 of the Level 2 Directive. The same applies to the provision of the 
investment services underwriting of financial instruments and/or placing of 
financial instruments on (or without) a firm commitment basis (Annex I, Section A 
under 6 and 7 of MiFID). Furthermore, the ban on inducements will not be 
applicable to: 

- proper fees which enable or are necessary for the provision of investment 
services, such as custody costs, settlement and exchange fees, regulatory 
levies or legal fees; 

- payments between an investment firm and its (registered) tied agent ; and 
- promotional gifts, as long as the total annual value of these gifts does not 

exceed a value of €100. 

Evidently, the above mentioned monetary and non-monetary benefits should not 
innpair compliance with the obligation for investment firms to act honestly, fairly 
and professionally in accordance with the best interests of its client. 

The ban on (third party) inducements in the Netherlands is designed to create a 
more direct and effective approach to the risks arising from inducements and can 
as such be considered an additional requirement under Article 4 of the Level 2 
Directive. Nonetheless, while drafting the additional requirements we have closely 
taken into account the framework that is already in place in MiFID and the Level 2 
Directive and we believe that the requirements are consistent with, and reinforce, 
the approach outlined in Article 19 paragraph 1 MiFID and Article 26 of the Level 2 
Directive. 

2) Description of the specific risks to investor pro tection not adequately 
addressed by Directive 2006/73/EC 

As mentioned above, our current approach to addressing the risks arising from 
third party inducements derives directly from the approach set out in Article 19 
MiFID and Article 26 of the Level 2 Directive. According to these requirements fees, 
commissions and other monetary or non-monetary benefits paid to or received 
from third porties are only permitted when they are disclosed in advance to the 
client, they are designed to enhance the quality of service to the client and, they 
do not impair the duty of the investment firm to act in the best interests of the 
client. 

Overall, this approach has not proven effective in adequately addressing the risks 
arising from inducements and ensuring that investments firms act in the best 
interests of the client. In spite of disclosure requirements, retail clients commonly 
lack an understanding of how and if inducements can influence the service 
provided to the client. In practice, clients are unable to comprehend and make use 
of the information designed to assist them in challenging their investment firms 
about the payments made to thenn. As a result, retail clients are unable to 
effectively counterbalance investments firms on this issue, which consequently 
means that the risks arising from inducements remain unaddressed. 

Under the current rules of Article 26 of the Level 2 Directive, inducements may 
continue to provide investment firms with incentives not to act in the best interest 
of the client. It is still connmon market practice that product providers and 
executing brokers pay fees, commissions or other monetary and non-monetary 
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benefits to investment firms. CESR has described such payments in its report 
"Inducements: Report on good and poor practices" and has signaled several 
practices where inducements can give rise to significant conflicts of interest.' This 
is most evident for payments by product providers to investment firms as 
compensation for using the distribution channel of the investment firm to market a 
product and payments linked to brokerage and settlement volumes, such as kick-
back payments between investment firms related to order execution venues. 
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These inducements may continue to provide investment firms with incentives to 
advise clients to buy - or in the case of portfolio management to buy on behalf of 
the client - investment products that offer the highest commission or rebate 
instead of selecting the investment product that is in the best interest of the client. 
In general, inducements may provide investment firms with an incentive to pre-
select the products it offers (regardless of the type of service provided) based on 
the amount of rebate it offers to investment firms. This may also cause the 
investment firm to promote these products more vigorously. Investment products 
that pay high rebates are often not in the best interest of the client, since high 
rebates may lead to high product costs and affect product performance. 
Additionally, inducements may limit the range of cost-efficient products offered by 
investment firms (e.g. ETF's) as these products offer lower or no commissions or 
rebates. Payments linked to brokerage and settlennent volumes can provide an 
incentive for investment firms to increase the number of transactions to generate a 
higher income, which is also not automatically in the best interest of the client. 

The European Commission has recognized that the current requirements under 
Article 26 of the Level 2 Directive have not always proven to be very clear or well 
articulated for investors and that their application has created practical difficulties 
and concerns. Further, the Commission has acknowledged that, although the firm 
should always act in the best interests of the client, the possibility to accept 
inducements when providing advice and portfolio management can decisively 
compromise this principle and lead to sub-optimal choices on behalf of the 
investor.2  Indeed, in practice it can be difficult to establish whether bias has arisen 
in the services provided to the client and whether inducements have compromised 
the principle that an investment firm should always act in the best interests of the 
client. Given this, we believe a ban on inducements is necessary to effectively 
address the risks arising from inducements and to ensure that investment firms act 
in accordance with their obligation under Article 19 of MiFID. 

3) In what way are the risks of particular importance in the circumstances of the 
market structure in The Netherlands? 

The decision to introduce a ban on inducements for investment firms reflects 
several important features of the market structure in the Netherlands. As 
previously explained, retail clients generally struggle to understand how their 

CESR, 'Inducements: Report on good and poor practices', 19 April 2010, CESR/10-295. 
2  Commission Staff Working Paper Impact Assessment accompanying the document Proposal for a Directive of the 
European Parliament and of the Council on Markets in financial instruments [Recast] and the Proposal for a 
Regulation of the European Parliament and of the Council on Markets in financial instruments„ 20 October 2011, 
p. 16-17. 
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investment firm is paid and how inducements may have an impact on the service 
provided and on the value of their investment. As a result of the lack of client 
awareness of the inducements being paid to their investment firm, inducements 
may continue to provide investment firms with incentives not to act in the best 
interest of the client. The risk of inducements affecting the services provided to the 
clients, is increased by the fact that investment firms in the Netherlands are 

relatively dependent on the payment of inducements by third partjes like product 
providers. Within this context, the potential impact of third party inducements on 
the services provided to clients is large. This emphasizes the necessity to eliminate 

the incentives that inducements can provide to investment firms. Consequently, in 
order to ensure that inducements do not impair compliance with the obligation for 
an investment firm to act in the best interests of the client, it is necessary to 
further restrict the receipt or provision by investment firms of inducements. 
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Although our amended approach towards inducements is designed to reduce and 
ideally eliminate the risks arising from inducements (e.g. product provider bias), 
the decision to introduce a ban on inducement also takes into account other 
circumstances that are of concern in the market structure of the Netherlands. The 

market for investment services in the Netherlands is to a large extent concentrated 
at a few large banks. Nonetheless, there are more than 250 investment firms 
active on the Dutch market, with substantial amounts of clients. With the 

introduction of a ban on third party inducements, investment firms will only be 
permitted to receive payment from their clients, thus enabling retail investors to 
better compare investment products and investment services. This will stimulate 
(smaller) investment firms to demonstrate the added value of the services they 
provide and enhance competition between investment firms. 

Furthermore, the introduction of a ban on third party inducements for investment 

firms is necessary to create a level playing with non-MiFID financial services 
providers. As of 1 January 2013, advisors and intermediaries are already subject to 
a ban on third party inducements for the provision of services with regard to 
complex financial products, mortgage credit and some insurance products (e.g. life 
assurance). This illustrates that our concerns about the potential for inducements 

to bias advice or other services are by no means confined to investment services. 
From the nnid-90's to roughly the mid-2000's, miss-selling cases have occurred in 
the Netherlands on a large scale and involved life insurance products, mortgage 

endowments and investment products. This has led to public mistrust toward the 
financial sector. With the introduction of a ban on third party inducements for 
investment firms, indirect remuneration (meaning not by the client) will be 
prohibited market wide, thus providing a level playing field between investment 

firms and other (non-MiFID) financial services providers. This is important given 
the fact that both provide services in relation to different types of investment 
products (such as life insurance bonds versus collective investment funds), 

highlighting the risks of remuneration bias that relates to a certain type of product 
or service. Additionally, we believe that reforming the way investment firms and 

other financial institutions are remunerated for their services, contributes to the 
culture change that is necessary to restore public trust in the financial sector. 
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4) Explanation of why the additional requirements are proportionate 
	 Directorate 

Our reference 
Our proposal to ban third party inducements for investment firms aims at FM/2013/2120 M 

effectively addressing the risks arising from third party inducements in a 
proportionate way, while at the same time respecting the frannework that is 
already in place on a European level. This approach is best illustrated by the 
decision to limit the ban on inducements to retail clients. We recognize that 
professional clients and eligible counterparties dispose of sufficient knowledge (or 
the ability to take on that knowledge) and volume of transactions to effectively 
counterbalance investment firms on inducements. Additionally, the nature and 
costs of services provided to these categories of clients are not standardized, but 
the result of negotiations between the investment firm and the client. Given this, 
we have not extended the proposed requirements to professional clients and 
eligible counterparties. We believe the existing rules of Article 26 of the Level 2 
Directive are sufficient and more appropriate. 

Another example of why our approach to inducements is proportional is provided 
by the fact that we do not propose any other additional requirements than a direct 
ban on third party inducements. Our proposal leaves investnnent firms with the 
choice as to how they structure their charges to the client, allowing competition to 
operate effectively. By maintaining this freedom, we are confident of creating a 
proportionate approach to address the risks arising from third party inducements. 

With regard to the scope of the ban on inducements (the ban applies to portfolio 
management, investment advice and execution-only), we would like to remark that 
we acknowledge that the risks arising from inducements are different and more 
limited for execution-only services. As we previously noted, inducements may 
provide investment firms with an incentive to pre-select the products it offers 
based on the amount of rebate it offers to investment firms; this also affects 
execution-only services. In addition, we feel our approach is necessary and 
proportionate because applying different inducennent rules to investment advice, 
portfolio management execution-only may provide investment firms with an 
incentive to push investors to the type of service that still allows inducements, 
instead of encouraging clients to choose the service which is in the best interest of 
the client (the so-called 'waterbed' effect). Differentiation in the application of 
inducement rules on these investment services may also encourage investors to 
choose the service that still allows inducements, since these services may seem 
less costly to them as inducements are not visible or less visible to the client. 
As mentioned in the description of the additional requirements, the ban on 
inducements does not apply to the investment services underwriting of financial 
instruments and/or placing of financial instrunnents on (or without) a firm 
commitment basis. We have chosen to exclude these services because they are - 
other than the investment services portfolio management, advice and execution 
only - provided for the purpose of the primary market (issuing of securities), which 
is a typical business-to-business market. Monetary and non-monetary benefits for 
these services are typically compensation for actual activities conducted by the 
investment firm like drafting a prospectus, composing research reports, structuring 
transactions and taking on the risks of an issuance. Furthermore, these services 
have a strong international focus; a typical issuance involves investment firms 
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from the Netherlands as well as investment firms from other EU (or third) 
countries. Banning inducements for these services could interfere with the ability 
of investment firms in the Netherlands to participate in this market and would 
therefore not be proportionate. 
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Finally, it is worth noting that the viability of the approach proposed in this 
notification is already demonstrated by some investment firm. During the past 
several years, firms (mostly independent portfolio managers) have shown a grown 
interest in business models where remuneration is exclusively provided by the 
client. Some of these firms have already implemented this business model. In 
general, the industry in the Netherlands is supportive of the ban on third party 
inducements and therefore we are confident that this is a proportionate and viable 
approach for the future. 

5) Description of how the additional requirements would affect the rights of 
investment firms under Article 32 and 32 of Directive 2004/39/EC 

The additional requirements described in this notification will not restrict or 
otherwise affect the rights of investment firms under Articles 31 and 32 of MiFID. 
The requirements will not apply to firms exercising rights under Article 31, but will 
only apply to firms exercising rights under Article 32 in the circumstances as set 
out in Article 32 paragraph 7 MiFID. 
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