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Article' Text Appli- | Refe- | Article Content Remarks
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SCOPE AND DEFINITIONS
Al The provisions of this Directive shall | N Legis The lItalian Legislar
N: a apply to: |ative tive '?S;Irlee does .”é’t
(@) any system as defined in Article De- ?ﬁ?’ icaty provide
applicability of
2(a), governed by the law of a Member cree the provisions to: a)
State and operating in any currency, the 210/ the system
EURO or in various currencies which 2001*
the system converts one against another;
Al (b) any participant in such a system; N b) the participants
N: b
Al (c) collateral security provided in con- | N c) the collateral, but
N: ¢ nection with: :E'es F;fo\'/?;!o(')'nesdz;r:‘ . al"r']
-partIC|pat|on In asystem, or particular in the defi-
-operations of the central banks of the nitions of each single
Member Statesin their functions as cen- term mentioned
tral banks. above under let. a) to
C).
A:2 For the purpose of this directive: L.D. | A:1° For the purpose of this|egidative decree:
A:2 ‘system” shall mean a formal arrange- | N LD. Al 'system’ shall mean the provisions of contrac- | The L.D. contains
N:a | ment: N:r tual or authoritative nature as a whole pursuant ”e‘lr;e_ deft'”'t'onsst in
S1 to those transfer orders with common rules and | =2 gznerz' gl
standardised arrangements \_/viII be executed be- | a5 defined in Art. 1
tween the participants, which are at the same | let. r) (please refer to

1 A = article; P = paragraph; S = sentence; N = number ;

2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition);

D = discretion; n. a. = not applicable
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time:

the left column) and a
more specific one in
Art. 1 let. s) (see note
2) concerning only
the 'ltalian system',
defined as a system
indicated in the An-
nex to the L.D. or
designated in accor-
dance with Article 10
of theL.D®,

The third definition
regards a ‘system
outside the European
Union' as defined in
Article 1, let. w) (see
note 2). With the lat-
ter definition the Ital-
ian legislator met the
requirements of the
market regarding the
finality of the trans-
actions executed by
[talian ingtitutions in
third country sys
tems. The chance to
take advantage of the
provisions of the Di-

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable




Italy —final report

Directive 98/26/EC on Settlement Finality in Payment and Securities Settlement Systems

3

Directive 98/26/EC

Member State’'s Legidation (Legidative Decree no. 210 of 12 April 2001)

wz >
o N

chosen by the participants; the partici-
pants may, however, only choose the
law of a Member State in which at least
one of them hasits head office, and

ZzZ>
N R

N—r

States of the European Union, chosen by the
participants or provided by the rules governing
the system, where at least one of the partici-
pants has its registered offices;

2 4 6 7
Text Refe- Content Remarks
rence
rective regarding the
finality of the trans-
action is subject to
the condition of
agreements between
the competent au-
thorities  providing
the reciprocity of
conditions applicable
to the systems (see
also Article 10, para-
graph 5 of the L.D.).
A:2 -between three or more participants, LD. |A:1l 1) applicable to three or more participants,
N: a without counting a possible settlement N:r without counting a possible settlement agent, a
S 1 agent, a possible central counterparty, a N: 1) central counterparty, a clearing house or aindi-
possible clearing house or a possible S1 rect participant;
indirect participant, with common rules
and standardised arrangements for the
execution of transfer orders between the
participants,
-governed by the law of a Member State L.D. 2) governed by the law of one of the Member | The second and addi-

tional alternative pro-
vided by the L.D.
takes an aspect into
consideration, which
is missing in the Di-

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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(A; P,
S; N)!

Content

Remarks

rective: the parties
did not choose the
applicable law. If it
was the intention of
the European legis-
lator that in this case
the Rome Convention
on the applicable law
to contractual obliga
tions shall apply, the
provision of the L.D.
goes conform with
the latter.

wz >
o N

-designated, without prejudice to other
more stringent conditions of genera
application laid down by national law,
as a system and notified to the Commis-
sion by the Member State whose law is
applicable, after that Member State is
satisfied as to the adequacy of the rules
of the system.

L.D.

3) designated as a system and notified to the
European Commission by the Member State of
the European Union, whose law is applicable;

Due to the fact that
there are no specia
conditions under Ital-
ian law for the desig-
nation of the systems,
and all systems pres-
ently existing in Italy
have been designated,
the part of the sen-
tence "without preju-
dice to other more
stringent  conditions
of general applica-
tion laid down by
national law..." was

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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not transposed into
national law.
A:2 Subject to the conditions in the first | D
N: a subparagraph, a Member State may des-
S 2 ignate as a system such a formal ar-
rangement whose business consists of
the execution of transfer orders as de-
fined in the second indent of (i) and
which to a limited extent executes or-
ders relating to other financial instru-
ments, when that Member State consid-
ers that such a designation is warranted
on grounds of systemic risk.
A:2 A Member State may also on a case-by- | D LD. A1l or applicable to two participants, if thisis war- | According to infor-
N: a case basis designate as a system such a N:r ranted on grounds of control of systemic risk, = mation of the Minis-
S 3 formal arrangement between two par- N:1) | however it concerns Italian systems, or in case | 1Y Of Treasury there
.. . . . should be the possi-
ticipants, without counting a possible S 2 that other Member States of the European Un- | yjjity to consider bi-
settlement agent, a possible central ion made use of the possibility to limit the | lateral  agreements,
counterparty, a possible clearing house number of participants to two. and in particular
or a possible indirect participant, when agreaments over the
that Member State considers that such a gs;gtriré ifasnecgsj;;
designation is warranted on the grounds on gro(mds of sys
of systemic risk; temic risk, but so far

1 A = article; P = paragraph; S = sentence; N = number ;

2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition);

D = discretion; n. a. = not applicable
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it was not made use
of such possibility.

The second alterna-
tive (another Member
State recognizes sys
tems of two partici-
pants), which is not
provided by the Di-
rective, shall lead to a
broader range of ap-
plication. For exam-
ple, such alternative
could refer to the
Finnish or French
law. Article 330-1 of
the French Code de-
fines a system as be-
ing composed of two
participants.  These
systems,  however,
according to the
French authorities are
not to be notified to
the Commission.
Such interpretation of
the French authorities
might lead to the non-
application to the

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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French two party
systems, because Ar-
ticle 1 let. r) of the
L.D. aso in this case
requires the compli-
ance with the other
two conditions. The
third condition pro-
vides the notification
of the system to the
Commission by the
Member State whose
law is applicable.
A:2 “institution” shall mean: N LD. |A:2 institution’ shall mean one of the following | The L.D. provides
N: b -a credit ingtitution as defined in the N: h bodies which participate in a system while dis- | Ny the 'discharge of
S1 first indent of Article 1 of Directive charging obligations arising from transfer or- %?(lelg:ins%ﬂ;g:n%f r}?t
77/780/EEC including the institutions ders within such system: nancia  obligations
set out in the list in Article 2(2) thereof, 1) an Italian or Community bank as defined in | as set forth in the
or Article 1, paragraph 2, let. @ and b) of the | Directive,  because
-an investment firm as defined in point Consolidated Banking Law™® as well as the | the word financia' is
2 of Article 1 of Directive 93/22/EEC bodies indicated in Article 2, paragraph 3 of the | 555 "5 1
excluding the institutions set out in the directive 2000/12/EC?; son's proposd re-
listin Article 2(2)ato (k) thereof, or 2) asocieta di intermediazione mobiliare (secu- | garding payment sys-
-public authorities and publicly guaran- rities investment firm) as defined in Article 1, | temsonly.
teed undertakings, or let. €), or a Community investment firm as de- tGh;e”tLZe ﬂggce:i'i fag}

1 A = article; P = paragraph; S = sentence; N = number ;

2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition);

D = discretion; n. a. = not applicable
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-any undertaking whose head office is
outside the Community and whose
functions correspond to those of the
Community credit institutions or in-
vestment firms as defined in the first
and second indent,

which participates in a system and
which is responsible for discharging the
financia obligations arising from trans-
fer orders within that system.

fined in Article 1, let. f) of the Consolidated
Law on Financial Intermediation’®, except for
the institutions indicated in Article 2, paragraph
2, let. @ — k) of the directive 93/22/EEC, as
well as an agente di cambio;

3) a public authority or a public undertaking as
defined in Article 8 of the regulation no.
3603/93 of the European Community Council
dated 13 December 1993° as well as an under-
taking whose businessis publicly guaranteed;

4) any undertaking whose registered offices are
not in the territory of the European Union and
whose businessis similar to those of the institu-
tions defined in number 1) and 2);

5) any other body, determined in accordance
with the Community provisions, which partici-
pates in an ltalian system or a system of an-
other State of the European Union, if its busi-
ness is important on grounds of systemic risk;

cambio, mentioned in
no. 2, still participate
in ltalian systems,
these agenti di cam-
bio, contrary to Arti-
cle 2, paragraph 2,
let. I) of the directive
93/22/EC, had to be
included in the term
'institution™®.

The term 'public un-
dertaking' was added
to no. 3 for reasons of
necessity. Article 6,
paragraph 1 of the
Bank of Italy Regu-
lation on Clearing
and settlement of
transactions in non-
derivative  financia
instruments under
Article 69 of the
Consolidated Law on
Financial Interme-
diation®  indicates
among others aso
Poste Italiana S.p.A.
and Cassa Depositi e

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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Content
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Prestiti, both compa-
nies with public au-
thorities as sole
shareholders.

No. 5 is a residuary
clause in order to
include all those pos-
sible bodies and in-
stitutions that are not
covered by the other
forth alternatives or
which cannot un-
equivocally be classi-
fied™.

wz>
No N

If a system is supervised in accordance
with nationa legislation and only exe-
cutes transfer orders as defined in the
second indent of (i), as well as pay-
ments resulting from such orders, a
Member State may decide that under-
takings which participate in such a sys-
tem and which have responsibility for
discharging the financial obligations
arising from transfer orders within this
system, can be considered ingtitutions,

Like the mgority of
the Member States
Italy did not trans-
pose this optiona
provision into na
tional law.

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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provided that at least three participants
of this system are covered by the cate-
gories referred to in the first subpara-
graph and that such a decision is war-
ranted on grounds of systemic risk;

zZ 2>
oN

"Central counterparty” shall mean an
entity which is interposed between the
ingtitutions in a system and which acts
as the exclusive counterparty of these
institutions with regard to their transfer
orders;

L.D.

Z 2
Q P

‘central counterparty’ shall mean an entity
which is interposed between the institutions in
a system and which acts as the exclusive coun-
terparty of these institutions with regard to their

transfer orders;

The Cassa di Com-
pensazione e Garan-
Zia (CC&G), an Ital-
ian joint-stock com-
pany, is the centra
counterparty of all
contracts executed on
the regulated deriva-
tives markets (IDEM
and MIF) and since
December 2002 also
for the MTS and
stock market. Such
mechanism removes
the counterparty risk
inherent in transac-
tions, by allowing the
CC&G to become the
sole guarantor  of
every future and op-
tion contract negoti-
ated by its members.

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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Whereas the central
counterparty can be
considered as kind of
a guarantee system
e.g. for the deriva
tives market, a differ-
ent type of guarantee
systems has been
established in Italy
for other regulated
markets, where a cen-
tral counterparty is
missing. Pursuant to
Article 68, paragraph
13, and Article 69,
paragraph 2%, of the
Consolidated Law on
Financial Interme-
diation a Contracts
Guarantee Fund and
the Guaranteed Set-
tlement Fund have
been set up, both aso
performed by CC& G,
which is an Itaian
particularity  (please
refer to the definition
'guarantee system’ in

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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Article 1, let. t) of the
L.D. as well as to
Article 8, paragraph 7
of the same).

The Funds are mutual
and CC&G, in this
case, does not cover
losses caused from
insolvency with own
resources, but uses
the margins pledged
by the member and, if
insufficient, those
pledged by the other
members to the

Funds.
A:2 “settlement agent” shall mean an entity | N L.D. |A:1l 'settlement agent' shall mean the entity which
N:d providing to institutions and/or a central N:d places accounts at the disposal of the partici-
counterparty participating in systems, pants for the settlement of the transfer orders
settlement accounts through which within such system, and which can extend cred-
transfer orders within such systems are its to the same participants for this purpose;

settled and, as the case may be, extend-
ing credit to those institutions and/or
central counterparties for settlement
pUrpoSES.

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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A:2 “clearing house” shall mean an entity | N LD. |A:1l ‘clearing house' shall mean an entity responsi- | CC&G acts as Clear-
N: e responsible for the calculation of the net N: u ble for the calculation of the net positions of | "9 House with re-
positions of institutions, a possible cen- the participants in the system; gsr; r:%rktgt(.a deriver
tral counterparty and/or possible settle-
ment agent;
A:2 “participant” shall mean an institution, a | N L.D. |A:1l ‘participant’ shall mean an institution, a clearing | As the guarantee sys-
N: f central counterparty, a settlement agent N:n house, a central counterparty, a settlement t€ms & defined in
S:1,2 |or a clearing house. According to the agent, a guarantee system, participating in a ﬁr;cl;;le;;%igfpgg
rules of the system, the same participant system; in the Italian systems,
may act as a central counterparty, a set- these had to be added
tlement agent or a clearing house or to the list of partici-
carry out part or al of these tasks. pants set forth by the
Directive™.
A:2 A Member State may decide that for the | D L.D. | A:10 | 4. If required by the characteristics of a system | The  Ministry  of
N: f purposes of this Directive an indirect P-4 having as its object the execution of transfer | Treasury confirmed
S: 3 participant may be considered a partici- orders as defined in Article 1, paragraph 1, let. :gnﬁger;\g}is%
pant if it is warranted on the grounds of m), number 1), and for the requirement of risk | the gightly different
systemic risk and on condition that the control, the Bank of Italy can for the scope of | wording, because no
indirect participant is known to the sys- application of this legislative decree equalise | instructions to Bank
tem; the indirect participant to the participant of 8‘; 'tL?'S%S‘;a”Jebe given
such system. The condition that the
indirect  participant
has to be known to

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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the system is already
contained in Article
1, let. o) of the L.D.
Like in Austria, also
in Italy the decision
of the Bank of Italy is
required for the equal
treatment of indirect
and direct partici-
pants in Italian pay-
ment systems.

A:2 “indirect participant” shall mean a credit | N LD. |A:1l 'indirect participant' shall mean an entity as de- | Participants to BI-
N: g institution as defined in the first indent N: 0 fined in let h), number 1), known to the system ﬁalo'MP cen kon'y tﬁe
of (b) with a contractual relationship according to the rules of the same, whose trans- Bar'lin of aﬂals' ©

. e s .o . y, the

with an ingtitution participating in a sys- fer orders asindicated in let. m), number 1), are | ministry of Treasury

tem executing transfer orders as defined executed within such system by a participant in | and the Italian Post

in the first indent of (i) which enables its own name on the basis of a contractual rela- | Office.  Therefore,

the abovementioned credit institution to tionship; Community  banks

and Cassa Depositi e
Prestiti might be indi-
rect participants to
BI-COMP. It is the
Bank of Italy's inten-
tion, that in the near
future it shall be pos-
sible for foreign
banks and service

pass transfer orders through the system,

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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providers to access
BI-COMP via
SWIFT.

With regard to BI-
REL, which grants
access to an open and
non-discriminatory
basis to banks, in-
vestment firms, or-
ganisations providing
clearing and settle-
ment and public sec-
tor bodies. Indirect
participants  accord-
ing to the TARGET
guidelines shall be
those institutions,
which have no set-
tlement account with
the Bank of Italy and
entrust their settle-
ment to direct par-
ticipants on a con-
tractual basis. Despite
the above, a large
number of ingtitutions
hold BIREL accounts
even though they

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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settle their interbank
transactions indi-
rectly through an-
other participant and
this can be consid-
ered a peculiarity
with respect to the
participation  forms
envissged in the
TARGET Guideline.
The Bank of Itay
launches with the
NEW BI-REL from
2003 onwards, new
forms of participation
in order to meet the
differing needs of
ingtitutions. A part
from the direct par-
ticipant, two forms of
indirect participation
can be chosen: an
"active" indirect par-
ticipation with access
to a limited set of
system functions and
the indirect partici-
pant as set forth in

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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the definition in ques-
tion. The new type of
active indirect par-
ticipant has to be
considered  harmo-
nized to the definition
of indirect partici-
pant, because it does
not hold a settlement
account with Bank of
Italy and all settle-
ments are made by a
direct participant on
behalf of the indirect
participant.

With regard to the
securities  settlement
systems, please note
that with respect to
the scope of the Di-
rective the L.D. ex-
tended the group of
persons to be pro-
tected by the provi-
sions of the same
Directive introducing
in Article 1, let. f) the
figure of an 'interme-

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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diary', which is either
a bank or a securities
investment firm or a
similar  undertaking,
eg. an agente di
cambio, which are
not directly partici-
pating in the securi-
ties settlement system
(please dso refer to
Article 6 and note 2).

“securities” shall mean all instruments | N L.D. Al 'financial instruments' shall mean the financial | TheL.D. dO'eSHOF use
referred to in section B of the Annex to N:Vv) | instruments as to Article 1, paragraph 2 of the | the term 'securities

Directive 93/22/EEC; Consolidated Law on Financia |ntermediation; gg;ﬂ;ﬁg]n)thisltiir?

vided by the Direc-
tive, but makes refer-
ence to the terminol-
ogy of the directive
98/22/EEC, which
goes beyond the
meaning of the of the
term 'securities.

Section B of the An-
nex to the directive
93/22/EEC indicated
as only one of the
therein mentioned

e
=N

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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seven  'Instruments
"Transferable securi-
ties.

The ltalian legidator
transposed such An-
nex into Article 1,
paragraph 2 of the
Consolidated Law of
Financial Interme-
diation and defined
those instruments as
'strumenti  finanziari'
(financial instru-
ments). For reason of
harmonisation  with
the existing legida
tion the L.D. there-
fore uses the term
financial instruments
(strumenti finanziari)
instead of 'securities.

z>»
2

“transfer order” shall mean:
-any instruction by a participant to place
at the disposal of a recipient an amount
of money by means of a book entry on
the accounts of a credit institution, a

L.D.

A:l
N:m

'transfer order' shall mean any instruction by a
participant within a system:

1) to place at the recipient’s disposal an amount
of money by means of a book entry on the ac-
counts of a (Italian or Community) bank, a cen-

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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country, either to wind up the partici-
pant or to reorganise it, where such
measure involves the suspending of, or
imposing limitations on, transfers or
payments,

tution of assets to third parties as set forth in
Article 74", Article 77, paragraph 2V, Article
107, paragraph 6 of the Consolidated Banking
Law and Article 56, paragraph 3 of the Con-
solidated Law on Financia Intermediation™ as
well as any other measure provided by an Ital-
ian law or, if applicable, by the law of one of
the Member States of the European Union or of
a state outside the European Union, which pro-
vides the suspension or the termination of
payments of liabilities and the restitution of as-

1 2 3 4 5 6 7
Article' Text Appli- | Refe- | Article Content Remarks
cability? | rence | (A;P,
S; N)!
central bank or a settlement agent, or tral bank, or a settlement agent, or which de-
any instruction which results in the as- termines the assumption or discharge of a pay-
sumption or discharge of a payment ob- ment obligation on the basis of the rules of the
ligation as defined by the rules of the system, or
system, or 2) to transfer the title to, or other interest in,
-an instruction by a participant to trans- one or more financia instruments by means of
fer the title to, or interest in, a security a book entry in a book of account or in any
or securities by means of a book entry other way;
on aregister, or otherwise;
A:2 ‘insolvency proceedings’ shall mean | N LD. A1l insolvency proceedings shall mean compul- | The Italian definition
N: j any collective measure provided for in N: p sory administrative liquidation, bankruptcy, | ©f ‘insolvency pro-
the law of a Member State, or a third suspension of payments of liabilities and resti- f:fﬁr']?gj e the

definition of the Di-
rective and due to the
enumeration seems to
be a little bit stricter,
which is not the case,
because not all proce-
dures are insolvency
procedures in the full
sense of the term.

Common to all these
procedures is the sus-
pension of payments
and restitution of

1 A = article; P = paragraph; S = sentence; N = number ;

2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition);

D = discretion; n. a. = not applicable
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1 2 3 4 5 6 7
Article' Text Appli- | Refe- | Article Content Remarks
cability? | rence | (A;P,
S; N)!

setsto third parties,

assets (with regard to
the choice of words
please refer to the
remark below). Limi-
tations on transfers or
payments as men-
tioned in the Di-
rective, are not pro-
vided due to the char-
acteristics of such
proceedings.

This is also the rea-
son why the Italian
law does not make
reference in genera
to the proceedings
contained in the Ital-
ian Law 16 March
1942, no. 267
("Bankruptcy Law")
and the Consolidated
Banking Law, but
specifically to the
compulsory adminis-
trative  liquidation,
bankruptcy (falli-
mento) as well as the
suspension of pay-

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable




Directive 98/26/EC on Settlement Finality in Payment and Securities Settlement Systems 22

Italy —final report

Directive 98/26/EC

Member State’'s Legidation (Legidative Decree no. 210 of 12 April 2001)

1 2 3 4 5 6 7
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cability? | rence | (A;P,
S; N)!

ments according to
Article 74 of the
Consolidated Bank-
ing Law leaving apart
the proceedings re-
garding compositions
before  bankruptcy
and controlled ad-
ministration, accord-
ing to which pay-
ments are subject to
the supervision of the
court/receiver.  The
latter can not even be
considered included
in the term 'any other
measure provided by
the Italian law' con-
trary to the extraordi-
nary proceedings
provided by Article
78 of the Consoli-
dated Banking Law?®,
Article 51 of the
Consolidated Law on
Financial Interme-
diaion® and the
court order of insol-

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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1 2 3 4 5 6 7
Article' Text Appli- | Refe- | Article Content Remarks
cability? | rence | (A;P,
S; N)!

vency of banks (Art.
82 of the Consoli-
dated Banking
Law®).

The wording "resti-
tution of assets to
third parties' with
reference to Article
74 of the Consoli-
dated is not quite
correct, because Arti-
cle 74 provides the
restitution of finan-
cia instruments to
the clients. It seems
that the Italian legis-
lator accidentally
used the terms of
Article 83 Consoli-
dated Banking Law,
also repeated in Arti-
cle 3, paragraph 1 of
theL.D.

Concerning the insol-
vency  proceedings
under a foreign law,
if applicable, men-
tioned in this provi-

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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sion it becomes clear,
that thisis no rule for
the determination of
the applicable law,
but that every partici-
pant will be governed
by the insolvency
laws of its own state
independently  form
the applicable law to
the system (see aso
the executive sum-
mary of the Nether-
lands).

z >
= N

“netting” shall mean the conversion into

L.D.

Z 2
-

'set-off' shall mean the conversion, according to

The technical term

the rules of the system, into one claim or one 'Irt];Ietit‘ie\rr]]gl\/eruZ'egn igf ;22
obllgatlon_ qf claims and obligations of ON€ O | yiroctive had been
more participants towards one or more particCi- | rangated into "com-
pants resulting from transfer orders; pensazione' in the

one net claim or one net obligation of
clams and obligations resulting from
transfer orders which a participant or
participants either issue to, or receive

from, one or more other participants
with the result that only a net claim can
be demanded or a net obligation be
owed;

L.D.

Although the term
"compensazione”
makes under Italian
Civil Law only refer-
ence to bilateral rela
tionships, the Italian
legislator decided to

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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make use of this term
instead of the more
technical term net-
ting, because already
used for example by
the Bank of Italy in
its Regulations con-
cerning clearing and
settlement systems.
A:2 “settlement account” shall mean an ac- | N The L. D. does not
N: | count at a central bank, a settlement S’élf?"f:t'.“y p;o",';:;l a
agent or a central counterparty used to et aceounts. But it
hold funds and securities and to settle makes use twice of
transactions between participants in a such term, once in
system, Article 1, let. d), and
the second time in
Article 5, paragraph
1, let. Q).
A:2 “collateral security” shall mean all rea- | N L.D. |A:1l ‘collateral’ shall mean every right having as its | The term “collateral
N: m isable assets provided under a pledge N: i object, or every right in relation to, money, fi- | S&Urity’ in Article 2
. . . L . . (m) of the SFD is
(including money provided under a nancial instruments or other assets immediately | | ‘
.. . . . eplaced by ‘collat-
pledge), a repurchase or similar agree- convertible by anyone and established in| ga (garanzia) in
ment, or otherwise, for the purpose of whichever manner and form in order to guaran- | the L.D. and has a
securing rights and obligations poten- tee the performance of the present and future | broader interpretation
tially arising in connection with a sys- obligations arising from transfer orders within a | than the SFD in order

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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1 2 3 4 5 6 7
Article' Text Appli- | Refe- | Article Content Remarks
cability? | rence | (A;P,
S; N)!

tem, or provided to central banks of the
Member States or to the European cen-
tral bank.

system or from operations in connection with
the functions of the central bank;

to cover al types of
guarantees.

Due to the fact that
the scope of Recita
(9) of the SFD isonly
a minimum of har-
monisation in order
to avoid any interfer-
ence with the national
regulations and con-
cepts of collatera
securities, Italy — not
only with regard to
the present situation,
but aso with refer-
ence to the future
developments — de-
cided that al types of
(contractual and le-
ga) guarantees, even
those granted outside
a settlement system
and independent from
operations of the cen-
tral banks should be
included in the defi-
nition in order to pro-
vide a wide range of

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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Article' Text Appli- | Refe- | Article Content Remarks
cability? | rence | (A;P,
S; N)!
protection against
systemic risks. (see
also Article 8 of the
L.D.).
NETTING AND TRANSFER
ORDERS
A:3 Transfer orders and netting shall be le- | N L.D. |A:2 Transfer orders, set-off and the consequent | Art. 71 of the Con-
P 1 gally enforceable and, even in the event P 1 payments and transfers are mandatory between ff"datﬂ '-Ia"’ on
S1 of insolvency proceedings against a par- S 1 the participants of a system, and in case of the di';?gﬁ'zs nor\;\tlem:g
ticipant, shall be binding on third par- N: @) opening of insolvency proceedings against & | peaed by Art. 13 of

ties, provided that transfer orders were
entered into a system before the mo-
ment of opening of such insolvency
proceedings as defined in Article 6(1).

participant these shall be binding on third par-
ties, including the authorities in charge of such
proceedings, if the transfer orders:

a) have been entered into the system prior to
the moment of opening the insolvency proceed-
ings,

the L.D., already pro-
vided the findlity of
settlement  transac-
tions of financia in-
struments, now sub-
ject to the L.D. The
Italian legislator de-
cided to supersede
Art. 71 of the Con-
solidated Law on
Financial Interme-
diation by a provision
regarding security as
well as payment sys-
tems and to avoid all
further doubts in re-

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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lation to the former
interpretation of Arti-
cle 71 of the Consoli-
dated Law on Finan-
cia Intermediation.
Almost identical pro-
vision implemented
in the Spanish and
Portuguese law.

wuor
N W

Where, exceptionally, transfer orders
are entered into a system after the mo-
ment of opening of insolvency proceed-
ings and are carried out on the day of
opening of such proceedings, they shall
be legaly enforceable and binding on
third parties only if, after the time of
settlement, the settlement agent, the
central counterparty or the clearing
house can prove that they were not
aware, nor should have been aware, of
the opening of such proceedings.

L.D.

ZWwWu»
o, PN

N—r

b) have been entered into the system after the
moment of opening of insolvency proceedings
and carried out on the same day of the opening
of such proceedings, if the settlement agent, the
central counterparty, or the clearing house
proves that at the moment of the entry of the
transfer order they were not aware of the open-
ing of the insolvency proceedings or could not
have been aware of it.

This rule provides an
exemption to the
common rules of Ital-
ian bankruptcy law
stating that after the
deposit of the respec-
tive decision al pay-
ments and transfers
are not binding for
third parties, even in
case the of unaware-
ness of the opening of
the bankruptcy pro-
ceedings.

Although it seems
that according to the
L.D. the centra coun-
terparty, the set-

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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tlement agent or the
clearing house have
not only to demon-
strate, but to give
evidence of their un-
awareness of the
opening of the insol-
vency proceedings,
which, in fact, is im-
possible, the Ministry
of Treasury pointed
out that the provision
of the L.D. contains a
presumption of the
unawareness, which
can be destroyed by
means of a counter-

proof®.

A:3 No law, regulation, rule or practice on | N L.D. |A:2 Nothing, including nullity, can prevent the fi-
P.2 the setting aside of contracts and trans- P.3 nality of the transfer orders, the set-off and the

actions concluded before the moment of subsequent payments and transfers as defined

opening of insolvency proceedings, as in paragraph 1 towards the system.

defined in Article 6(1) shall lead to the

unwinding of a netting.
A:3 The moment of entry of atransfer order | N LD. |A:2 The Italian systems define the moment of entry | The moment of entry
P 3 into a system shall be defined by the P: 2 of a transfer order into the same system in ac- | ©f @ transfer order

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable




Directive 98/26/EC on Settlement Finality in Payment and Securities Settlement Systems 30

Italy —final report

Directive 98/26/EC

Member State’'s Legidation (Legidative Decree no. 210 of 12 April 2001)

1 3 4 5 6 7
Article' Appli- | Refe- | Article Content Remarks
cability? | rence | (A;P,
S; N)!

rules of that system. If there are condi-
tions laid down in the national law gov-
erning the system as to the moment of
entry, the rules of that system must be
in accordance with such conditions.

cordance with the provisions given by the Bank
of Italy and Consob pursuant to their respective

competence.

into the payment sys-
tems is defined by the
respective [talian
systems in the fol-
lowing Regulations:

- To BI-REL apply
the guidelines of BI-
REL/TARGET®,

- BI-COMP does not
have any formal
regulations, but it is
governed by the
terms and conditions
of the contracts exe-
cuted with the par-
ticipants of such sys-
tem, because it is
managed by the Bank
of Italy itself*.

For the scope of uni-
formity Bank of Italy
in accordance with
Consob  issued a
Regulation on 30
September 2002,
published in the Offi-
cia Gazette no. 238
of 10 October 2002,

1 A = article; P = paragraph; S = sentence; N = number ;

2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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providing the general
principles for the
determination of the
moment, when the
transfer order enters
into the Italian securi-
ties settlement sys
tems.

According to Article
1 of this Regulation
the Italian systems
have to fix such mo-
ment in such a way
which guarantees the
exact and objective
determination of the
same, in observance
of the requirements
of settlement risk
control and ensuring
the unitariness and
consistency of the
various phases of the
process regarding the
execution of the
transfer orders.
Article 2 of this
Regulation specifies

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable




Directive 98/26/EC on Settlement Finality in Payment and Securities Settlement Systems 32

Italy —final report

Directive 98/26/EC

Member State’'s Legidation (Legidative Decree no. 210 of 12 April 2001)

1 2 3 4 5 6 7
Article' Text Appli- | Refe- | Article Content Remarks
cability? | rence | (A;P,
S; N)!

that the this specific
moment has not to be
prior to moment, in
which

a) according to the
rules of the respective
gross or net settle-
ment system, the
transfer orders be-
come irrevocably
binding for the par-
ticipants, or

b) with regard to sys-
tems with a centra
counterparty, the lat-
ter assumes the posi-
tion of a contractua
counterpart.

Article 3 finally pro-
vides that the mo-
ment in which trans-
fer orders not con-
cerning operations on
regulated markets are
entering the settle-
ment system can not
be prior to the rele-
vant moment in re

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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spect to transfer or-
ders regarding opera-
tions executed on the
same date on a regu-
lated market and hav-
ing as its object the
same financial in-
struments and, in any
way, not prior to third
day following the
date of the settlement.
With reference to the
systemic risk Bank of
Italy considers that
the moment of entry
of the transfer order
coincides with or it is
subsequent to the
moment of irrevoca
bility of the same.

The single systems
already providing in
their single regula-
tions the entry of the
transfer order into the
systems as well as
determination of the
moment of irrevoca

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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bility in accordance
with  the  L.D.
210/2001. Unless
aready  happened,
each system will is-
sue a new regulation
in the near future in
order to better define
such moments pursu-
ant to the above men-
tioned Regulation.
A4 Member States may provide that the D L.D. A5 Following the opening of the insolvency pro-
S1 opening of insolvency proceedings P. 1 ceedings, the settlement agent, in the name and
against a participant shall not prevent S on behalf of the participant, and for the scope
funds or securities available on the set- N: a of the performance of the obligations of the in-
tlement account of that participant from solvent participant in connection with the par-
being used to fulfil the participant's ob- ticipation in the system arisen prior to the open-
ligations in the system on the day of the ing of the insolvency proceedings, can make
opening of the insolvency proceedings. use of:
a) funds and financia instruments available on
the settlement account of the participant;
A4 Furthermore, Member States may also | D L.D. |A:5 b) credit lines granted to the participant against
S 2 provide that such a participant's credit P:1 an existing collateral and appropriated to fulfil
facility connected to the system be used S 1 the obligations of such participant against the
against available, existing collateral se- N: b system; this collateral shall be subject to the

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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party, from the moment defined by the
rules of that system.

Italian systems.

1 2 3 4 5 6 7
Article' Text Appli- | Refe- | Article Content Remarks
cability? | rence | (A;P,
S; N)!
curity to fulfil that participant's obliga- provisions of Article 8.
tionsin the system.
A:5 A transfer order may not be revoked by | N LD. [A:4 A transfer order may not be revoked from the | The moment of ir-
a participant in a system, nor by a third P 1 moment as defined by the rules governing the | evocability is de-

fined in the Regula-
tions of the following
[talian systems:

- Article 12 of oper-
ating rules of gross
settlement service
designated Express of
Montetitoli Sp.A.
(see note 33);

- Regulation of Cassa
di Compensazione e
Garanzia S.p.A. in
conjunction with the
L.D¥

To BI-REL apply the
guidelines of BI-
REL/TARGET- ac-
cording to which the
moment of irrevoca
bility is the moment
of the settlement of
the various positions
on the accounts,

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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which coincides with
those terms applica-
ble within the Euro-
pean Union;.
BI-COMP and LDT,
both  managed by
Bank of Italy do not
have any formal
Regulations. Bank of
Italy considers that
the moment of ir-
revocability and the
moment of the en-
trance of the transfer
orders into the sys
tems are identicd,
which means:

- BI-COMP as the
moment of daily net-
ting; and

- LDT as the mo-
ment of purchase of
the final obligations
in relation to various
markets

Bank of Italy iswork-
ing on the modi-
fication of the terms

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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and conditions of the
contracts to be exe-
cuted with the par-
ticipants of the sys
tem BI-COMP. For
LDT no modifica
tions are provided,
because this is going
to be replaced by
Express 11 in the near

future.
PROVISIONS CONCERNING
INSOLVENCY PROCEEDINGS
A:6 For the purpose of this Directive, the | N L.D. |A:3 1. For the purpose of this legislative decree, the | Slightly  different
P: 1 moment of opening of insolvency pro- P: 1, 2, moment of the opening of an insolvency pro- | from the provision of
ceedings shall be the moment when the 3and 7, | ceeding in Italy shall be the day, the hour and iggsgr:;egﬁ!vteh:ngxifg
relevant judicial or administrative au- 8,9 the minute when the suspension of payments of | jng national law, the

thority handed down its decision. the liabilities and the suspension of the restitu- | moment of opening is
tion of assets to third parties according to the | generally considered
provisions applicable to each single procedure | the moment of sus-

. . pension of payments
will become effective. and transfers of assets

2. In case of compulsory administrative liqui- K @d not the moment
dation as set forth by the Consolidated Banking | o the Issuing of the

: . . administrative or ju-
Law and the Consolidated Law on Financiad | gicia decision. Thjﬁe

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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Intermediation the effectiveness as defined in
paragraph 1 shall start with the installation of
the liguidators and in any way on the third day
following the date of the liquidation decree.
The moment of the installation of the liquida-
tors is determined/collected by the Bank of It-
aly in accordance with the procés-verba as to
Article 85 of the Consolidated Banking Law.

3. In case of an order of the judicia authorities,
the effectiveness as defined in paragraph 1
shall start at the moment of the deposit of the
decision, which, for such purpose, has to be
testified at the bottom [of the decision] by the
clerk, indicating also the hour and minute of
the deposit.

7. The moment of opening of the insolvency
proceedings in another Member State of the
European Union shall be considered the day,
the hour and the minute when the insolvency
proceedings become effective, if the notice set
forth in paragraph 5 will receive the Bank of

are, at least according
to Italian Banking
Law, two different
moments. With re-
gard to the systemic
risk the moment of
the suspension of
payment and transfers
is decisive and there-
fore considered as
moment of opening
of the insolvency pro-
ceedings by the L.D.
The respective gen-
eral rule for the mo-
ment of the opening
is laid down in Arti-
cle 3, paragraph 1.
The specia rule in
paragraph 2 refers to
administrative and in
paragraph 3 to judi-
cial proceedings.
Article 3, paragraph
2, follows the provi-
sion set forth in Arti-
cle 83, paragraph 1 of
the Consolidated

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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Italy on the same day. In any other case the
moment of opening shall be considered the
moment, when, in any event, the Italian sys
tems have been informed about the opening of
the insolvency proceedings.

8. In case, the opening of insolvency proceed-
ings in a state not belonging to the European
Union shall have the same effect on Italian ter-
ritory as set forth in paragraph 1, the moment
of opening of the proceedings shall be the mo-
ment when the Italian systems have been in-
formed of the opening of such proceedings.

9. In the events defined in paragraph 7, sen-
tence 2, and paragraph 8, the Italian systems
shall immediately notify to the Bank of Italy
the moment and the circumstances under which
they have been informed of the opening of the
proceedings.

Banking Law® in
relation to the com-
pulsory administra-
tive liquidation. Ac-
cording to this the
decree opening the
proceedings will be
issued by the Minis-
try of Treasury, but
the effectiveness of
the suspension of
payments and trans-
fers of assets is only
given from the mo-
ment of the instala
tion of the liquidators
or on the third day
following the issuing
date of the decree, if
earlier®.

The judicia pro-
ceedings as set forth
in Article 3, para
graph 3, of the L.D.
apply practicaly al-
most only in the case
of bankruptcy of an
agente di cambio, due

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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to the fact that mainly
specia administrative
proceedings are pro-
vided for the other
types of ingitutions
under this L.D. The
moment of opening
of the judicial bank-
ruptcy  proceedings
coincides with the
moment of deposit of
the bankruptcy deci-
sion with the clerk of
the administrative
office of the court,
who is obliged to
affix the date and
hour of the deposit of
the decision on the
same. This indication
is equal to the mo-
ment of the opening
of the insolvency
proceedings. Article
3, paragraph 3, there-
foreis the only provi-
sion, which deter-
mines exactly the

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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moment of the open-
ing of the insolvency
proceedings, also
avoiding in such way
the different interpre-
tations by Italian case
law®* and scholars
existing in relation to
decision in the ordi-
nary judicial bank-
ruptcy proceedings.
The different opin-
ions are taking into
consideration  either
the date of the deci-
sion or the date of
deposit of the samein
the  administrative
office of the court as
well as in relation to
the hour the applica-
tion of the zero hour
rule or the exact time
of the deposit. The
administrative  pro-
ceedings of the sus-
pension of payments
according to Article

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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74 of the Consoli-
dated Banking Law
are indicated neither
in paragraph 2 nor 3.
This requires that the
notice of the date and
time of the effective-
ness of the suspen-
sion of payments is
made according to
Article 3 (1) and 3 (4)
of the L.D. or due to
respective  instruc-
tions by Bank of It-
aly.

With regard to the
opening of the insol-
vency proceedings in
other Member States,
paragraphs 7 and 8
provide a presump-
tion for the opening
of the insolvency
proceedings abroad in
order to avoid any
retroactive effect,
which could raise due
to the time lag for the

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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vant judicia or administrative authority
shall immediately notify that decision to
the appropriate authority chosen by its
Member State.

data communication, the opening of the insol-
vency proceedings to the Bank of Italy.

1 2 3 4 5 6 7
Article' Text Appli- | Refe- | Article Content Remarks
cability? | rence | (A;P,
S N)!
communication of the
Same.
A: 6 When the decision has been taken in | N LD. |A:3 The competent judicial or administrative au- | The term “adminis-
P2 accordance with paragraph 1, the rele- P4 thority notifies immediately, also by means of | trative authority” has

to interpreted in a
broad way: Although
there are other per-
sons involved in the
insolvency proceed-
ings, this paragraph
only mentions judi-
ciad and administra-
tive authorities as
notifying bodies. The
liquidators, in charge
of the cumuldtive
administrative liqui-
dation and the sus
pension of payments,
both insolvency pro-
ceedings  indicated
under Article 1, let.
p) of the L.D., are
only be appointed by
the administrative
authority, but not part
of it. Due to the fact
that it can be said that

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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these are determining
for the moment of
opening of the insol-
vency proceedings,
they adso must have
the right to commu-
nicate such event to
the Bank of Italy.
With regard to the
administrative char-
acter of the insol-
vency proceedings,
they have to be con-
sidered in a very
broad manner "ad-
ministrative  author-
ity".

The Bank of Italy is
going to issue new
regulations and terms
and conditions for the
adoption of all rele-
vant provisions of the
L.D.

The Member State referred to in para
graph 2 shall immediately notify other
Member States.

L.D.

5. The Bank of Italy shall receive notice of the
opening of insolvency proceedings in other
Member States of the European Union.

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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6. The Bank of Italy shall immediately notify
the opening of insolvency proceedings in Italy
to Consob and the other Italian systems as well
as to the authorities chosen by the other Mem-
ber States of the European Union and to the
European Central Bank. The Bank of Italy shall
immediately notify the opening of insolvency
proceedings in another Member State of the
European Union notified as set forth in para-
graph 5, to Consob and the other Italian sys-
tems.

Insolvency proceedings shall not have
retroactive effects on the rights and ob-
ligations of a participant arising from,
or in connection with, its participation
in a system earlier than the moment of
opening of such proceedings as defined
in Article 6(1).

L.D.

v>
o

The opening of insolvency proceedings shall
not have retroactive effects on the rights and
obligations of participants in connection with
their participation in a system, which they ob-
tained earlier than the moment of the opening
of such proceedings.

In the past, Art. 71 of
the Consolidated Law
on Financia Interme-
diation, now repealed
by Article 13 of the
L.D., dready pro-
vided that the clear-
ing, settlement and
guaranteeing of
transactions  carried
out through the inter-
vention of the sys
tems regulated pursu-
ant to Articles 69 and

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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70 shall be final and
may not be declared
ineffectual with re-
gard to the retroactive
effect of the opening
of bankruptcy pro-
ceedings, even where
the participants are
subject to such pro-
ceedings.

A:8 In the event of insolvency proceedings | N LD. |A:7 In the event of insolvency proceedings being | On 31 May 2002 the
being opened against a participant in a P:1 opened against a participant in a system, the 50“”0'1'346/'?2%90“(')3“0”
system, the rights and obligations aris- rights and obligations arising from, or in con- mgdvency procee%rf
ing from, or in connection with, the law nection with, such participation are subject t0 | ings has entered into
governing that system shall determine the governing law of the system. force  determining
the participation of that participant. jurisdiction and ap-

plicable law on insol-
vency proceedings.
The Regulation
1346/2000 especially
provides in Article 9
in conjunction with
Recital 27 that the
specia provisions of
the  Directive/L.D.
take precedence over
the general rule of the

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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- central banks of the Member States or
the European central bank to collateral
security provided to them,

shall not be affected by insolvency pro-
ceedings against the participant or coun-
terparty to central banks of the Member
States or the European central bank,
which provided the collateral security.
Such collateral security may be realised
for the satisfaction of these rights.

forth in Article 6, or against a counterparty to
central banks, the collateral issued prior to the
moment of the opening of insolvency proceed-
ings for credits of definitive operations as de-
fined in Article 2, or connected with functions
of the central bank, can be realised for the ex-
clusive satisfaction of the guaranteed credits.

2. The redisation of the collateral, including
those provided under a pledge, shall be occur
according to the legal and contractual provi-
sions applicable, even in derogation of the pro-
visions of the insolvency proceedings, except
for what is set forth in paragraph 3.

1 2 3 4 5 6 Il
Article' Text Appli- | Refe- | Article Content Remarks
cability? | rence | (A;P,
S; N)!
Regulation.
INSULATION OF THE RIGHTS OF
HOLDERS OF COLLATERAL
SECURITY FORM THE EFFECTS
OF THE INSOLVENCY OF THE
PROVIDER
A:9 Therights of: N L.D. A:8 1. In case of insolvency proceedings being | The task of Article 8
P 1 - a participant to collateral security pro- P: 1, 2, | opened against a participant in a system or IS the separation of
vided to it in connection with a system, 3, 4, 5, | against an intermediary, on whose behalf the :Egin‘glfmeﬁg e;r;rg
and 6and 7 | participant carries out transfer orders as set :

in order that the par-
ticipant can make use
of it without the ne-
cessity of any court
order or any other
authorisation, but
directly by itself. This
also means that the
Bank of Italy as set-
tlement agent in the
netting systems does
not have to start the
so caled unwinding
of the transfer orders
for the termination of
the daly settlement

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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3. In relation to time contracts executed be-
tween participants in a system o between coun-
terparties of central banks and central banks
Article 203 of the Consolidated Law on Finan-
cia Intermediation® shall apply in any case,
the participant or the counterparty of the central
banks are subject to insolvency proceedings.
For the application of Article 203, paragraph 2,
of the Consolidated Law of Financia Interme-
diation the market values shal be calculated
with reference to the opening day of the insol-
vency proceedings. The credits and debts aris-
ing from the termination of the time contracts
shall be compensated.

4. The creditor notifies without delay to the au-
thorities in charge of the insolvency proceed-
ings the outcome of the operations as set forth
in the paragraphs above.

5. The amount exceeding the realised credit as
set forth in paragraph 2 or the debit balance re-
sulting from operations as to paragraph 3 shall
be transferred to the insolvency proceedings.
The credit not sufficient for the realisation ac-

process, but can con-
tinue the settlement
process as usualy.

Article 203 of the
Consolidated Law on
Financia Intermedia-
tion, first of all,
makes reference to
the specia adminis-
trative  proceedings
regarding banks and
in a second moment
also provides for the
application of Article
76 of the Italian
Bankruptcy Law to
derivatives, and simi-
lar financia instru-
ments as well as dif-
ferent types of time
contracts. In case the
contract provides the
termination after the
opening of the insol-
vency proceedings,
Article 76 causes the
termination of the
contracts on the day

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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cording to paragraph 2 or the credit balance
resulting from operations as to paragraph 3 can
be asserted against the insolvency proceedings
according to the provisions generally applica
ble to the same.

6. No claim, including the claim of nullity, can
prejudice the system to realise the collateral
according to paragraph 1.

7. This Article shall apply to the interventions
of the guarantee systems provided in Articles
68 and 69 of the Consolidated Law on Finan-
cial Intermediation.

of the opening of the
insolvency proceed-
ings and the differ-
ence between the
contractual price and
the value of the de-
rivatives on the day
of the opening of the
insolvency proceed-
ings will be handled,
if negative, as ordi-
nary debt of the in-
solvency  proceed-
ings, if positive, as
part of the bankrupt’s
estate. Article 203,
paragraph 2 of the
Consolidated Law on
Financial Intermedia
tion concedes to
make reference to the
replacement cost risk
(criteria for  the
evaluation of obliga
tions terminated due
to insolvency pro-
ceedings) with regard
to the derivatives. In

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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this case the market
values are calculated
as of the date of the
opening of the insol-
vency  proceedings
and debts and credits
resulting from the
termination of the
contract are compen-
sated.

The reference to Art.
203 of the Consoli-
dated Law on Finan-
ciad Intermediation
shall render the avail
of international types
of contracts simpler
in Italy providing
European lega stan-
dards in relation to
e.g. close out netting
clauses in Master
Agreements  regard-
ing derivatives or
time contracts over
the counter.

Finally, the last para-
graph of this Article

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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makes reference to
the Guarantee Funds
(please also refer to
the remark next to the
definition of clearing
house above), to
which Article 8 aso
applies. Pursuant to
Article 68, paragraph
1, and Article 609,
paragraph 2, of the
Consolidated Law on
Financial Interme-
diation a Contracts
Guarantee Fund and
the Guaranteed Set-
tlement Fund have
been set up, both aso
performed by CC&G,
which is an Italian
particularity  (please
refer to the definition
'guarantee system' in
Article 1, let. t) of the
L.D.).

The first one is des-
tined to assure the
good aim of contracts

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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having as objects
shares, convertible
debentures, warrant,
covered warrant and
certificates represent-
ing shares of closed
warrants or rea estate
investment funds
traded on the Stock
Exchange or New
Market. The Con-
tracts Guarantee Fund
will be activated in
case of insolvency of
the stock exchange.
The Ministry of
Treasury  explained
that for reasons of
non-discrimination
the Contracts Guaran-
tee Fund was also
referred to in this
Article.

The Guaranteed Set-
tlement Fund aims to
guarantee the suc-
cessful clearing and
settlement of con-

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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tracts for shares, con-
vertible bonds, war-
rants, covered war-
rants, and certificates
representing shares of
closed warrants or
real estate investment
funds traded on the
Stock Exchange or
New Market, aware,
however, that the
contracts specified in
article 6, letter d) of
CONSOB regulations
approved by resolu-
tion 11768 of
23/12/1998, to be
settled  after  more
than 5 days or at
prices which are
more than  10%
greater than the offi-
cial pricesin the mar-
ket of trade and for
carryover  contracts
opened on the settle-
ment day in which a
default takes place

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable



Directive 98/26/EC on Settlement Finality in Payment and Securities Settlement Systems >4

Italy —final report

Directive 98/26/EC

Member State’'s Legidation (Legidative Decree no. 210 of 12 April 2001)

1 2 3 4 5 6 7
Article' Text Appli- | Refe- | Article Content Remarks
cability? | rence | (A;P,
S; N)!

place are not subject
to this guarantee.

In case of insolvency
of a participant to a
system, upon request
CC&G intervenes on
behalf of the Guaran-
teed Settlement Fund
on the multilateral
positions at the clear-
ing house succeeding
in the contractual
positions of the in-
solvent  participant
guaranteeing the
payment of debts of
the same.

The Funds are mutual
and CC&G, in this
case, does not cover
losses caused from
insolvency with own
resources, but uses
the margins pledged
by the member and, if
insufficient, those
pledged by the other
members to the

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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Funds.

Participation to the
Funds is mandatory
for al participants
who use the clearing
and settlement ser-
vice in order to settle
the contracts speci-
fied in article 1, para-
graph 1 of the Provi-
sion of the Governor
of the Bank of Italy,
in agreement with
Consob, dated 16
June 1999.

A:9 Where securities (including rights in | N L.D. |A:9 When the rights having as its object, or when | Article 9, paragraph 2
P 2 securities) are provided as collateral se- P:1,2 | the rights in relation to financial instruments | O the Directive pro-
curity to participants and/or central are resulting from registrations or annotations \r/]ﬁifnfg; ttﬁif)ﬁg
banks of the Member States or the to a book of account, an account or an admini- | pje |aw the criteria of
European central bank as described in stration or centralised deposit system located in | place of relevant in-
paragraph 1, and their right (or that of one of the Member States of the European Un- | termediary  approach
any nominee, agent or third party acting ion, the conditions to transfer such rights as (TF;]'Z”}"tQ_)én ecidlato
on their behalf) with respect to the secu- well s the establishment and the realisation of | ;A% SHEE
rities is legally recorded on a register, the collaterals and any other binding obliga- | paragraph 2, of the
account or centralised deposit system tions on the same are exclusively governed by | Directive in a "broad

view", not limiting its

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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located in a Member State, the determi-
nation of the rights of such entities as
holders of collateral security in relation
to those securities shall be governed by
the law of that Member State.

the law where the book of account, the account
or the administrative or the centralised deposit
system, subject to registrations and annotations
directly in favour of the holder of the right, is
Situated.

2. If the book of account, the account or the
administrative or centralised deposit system are
located in Italy and the financial instruments
are not introduced into an Italian system by
means of dematerialization pursuant to Article
28 of the legidative decree no. 213 dated 24
June 1998, the conditions for the transfer of
rights as well as the establishment and the bind-
ing obligations and collaterals on the same are
governed by the provisions of Chapter V of
same legislative decree n. 213/1998, as far as
applicable.

application to the
participants, central
banks or the Euro-
pean Central Bank,
but to al holders of
legally recorded
rights, in order to
extent the protection
of the systems against
systemic risk. In this
respect not only the
holding, but aso the
conditions of transfer,
redlisation and all
other rights concern-
ing the collateral are
exclusively governed
by the law of the
place of the registra-
tion.

Furthermore, the term
‘rights in securities,
implemented by L.D.
asrightsin relation to
financial instruments,
as well as the general
term “any other bind-
ing obligations on the

1 A = article; P = paragraph; S = sentence; N = number ;

2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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same” opens the pos-
sibility to the national
legislator to include
for example statutory
liens. This aso in
context  with  the
broad definition of
collateral (Article 1,
let. i) of the L.D.),
which aready in-
cludes other types,
such as the pegno
irregulare (irregular
pledge).

Finally it has to be
outlined that the Di-
rective provides that
registration is deci-
sive not only for the
applicable law, but
also for the existence
of the collateral secu-
rity. The last concept
has not been trans
posed into Itaian
law, due to the fact
that there are statu-
tory liens under Ital-

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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ian law, which do not
require any registra
tion (Article 2761,
paragraphs 2 and 3 of
the Itdian  Civil
Code). The Itdian
legislator deemed it
more correct to im-
plement Article 9,
paragraph 2 of the
Directive only as
provision regarding
the applicable law.

In addition to Article
9 (1) of the L.D.
210/2001, Article 9
(2) provides a specia
rule, in case Italian
law applies according
to the PRIMA princi-
ple, and the book of
account, the account
or the administrative
or centralised deposit
systems are situated
in Italy, but the fi-
nancia  instruments
are not entered into

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable




Directive 98/26/EC on Settlement Finality in Payment and Securities Settlement Systems 59

Italy —final report

Directive 98/26/EC

Member State’'s Legidation (Legidative Decree no. 210 of 12 April 2001)

1 2 3 4 5 6 7
Article' Text Appli- | Refe- | Article Content Remarks
cability? | rence | (A;P,
S; N)!

an ltalian system for
dematerialized  in-
struments. The word-
ing of the provisionis
— probably for stylis-
tic reasons — not very
clear and the words
administrative or cen-
tralised deposit sys
tems would have to
be repeated with re-
gard to the Itaian
systems.

With respect to this
amendment, the in-
terpretation of this
provision dtill  re
mains unclear due to
its double entendre,
which lead to the
following under-
standings:

In the case that the
demateriadization is
denied for an Italian
system, the applica

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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tion of the provisions
concerning demateri-
dised financia in-
struments on embod-
ied financial instru-
ments would lead to
the creation of a flu-
ent pledge on embod-
ies financia instru-
ments (e.g. covered
warrants issued in the
UK and introduced
into the system of
Montetitoli by an
[talian intermediary).

If the denial affects
the Italian system,
which means that the
financial instruments
have been introduced
into a foreign system,
Article 9, paragraph
2, of the L.D.
210/2001 will only
confirm the applica
tion of the PRIMA
principle in this case.

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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Further it provides
general application of
the provision regard-
ing  dematerialised
financial instruments
in Italian administra-
tive or centralised
deposit systems,
which for the time
being is only the sys-
tem of Montetitoli.
Such interpretation
would be important
with regard to the
Eurolinks  Network,
in which Montetitoli,
the Italian CDS, par-
ticipates.

The Italian legidlature
intended the second
interpretation and
regulated only the
perfection of collat-
eral pursuant to Ital-
ian law on financial
instruments issued in
accordance with the

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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[talian system of de-
materialization in
another  legidlation.
Moreover, Article 9
(20 of the L.D.
210/2001 dso rules
that, as far as appli-
cable, Articles 28 to
46 of the L.D.
213/1998 concerning
the dematerialization
of financia instru-
ments shall apply to
the establishment and
transfer of such col-

laterals.
FINAL PROVISIONS
A:10 | Member States shall specify the sys- | N L.D. | A:10® | 1. The systems indicated in the attachment are | The  Ministry  of
S1 tems, which are to be included in the P: 1, 2| considered as Italian systems in accordance | Treasury notified to

the Commission the

scope of this Directive and shall notify and 3 with thislegidlative decree. ltalian systems ini-
them to the Commission and inform the 2. The Bank of Italy designates the systems for | caed in the Annex of
Commission of the authorities they have the execution of the transfer orders as defined | the L.D., because
chosen in accordance with Article 6(2). in Article 1, paragraph 1, let. m), number 1), | these are al systems

and in agreement with Consob the systems for | Presently existing in

. . .| Italy (no cross-border
the execution of transfer orders as defined Arti- sysems as  Clear-

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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cle 1, paragraph 1, let. m), number 2), to which
the provisions of this legislative decree shall be
applicable. Under the same conditions the des-
ignation of the systems can be revoked, therein
contained those indicated in the first paragraph.
3. The Ministry of Treasury, Budget and Eco-
nomic Planning shall notify to the European
Commission the Italian systems designated
pursuant to this Article.

stream). For this rea
son there is no neces-
sity at the moment for
the Bank of ltay to
designate systems to
which this L.D. shall
apply™. It is provided
that in June 2003 a
new BI-REL system
and EXPRESS |l
shall start working.

A:10

The system shall indicate to the Mem-
ber State whose law is applicable the
participants in the system, including any
possible indirect participants, as well as
any change in them.

L.D.

In the decree enacted in accordance with the
proceedings indicated in Article 10, paragraph
2, are provided the conditions pursuant to
which

a) each Italian system shall notify to the Bank
of Italy its own participants and care for the
prompt updating of such communication;

b) each Italian authority shall notify to the
Bank of Italy the systems to which it partici-
pates,

Bank of Ity is
evaluating possibili-
ties for the modifica
tion of its rules and
its terms and condi-
tions provided in the
contracts for the par-
ticipation in the sys
tems in order to im-
plement the provi-
sions of the L.D.

» >

In addition to the indication provided
for in the second subparagraph, Member
States may impose supervision or au-
thorisation requirements on systems,

The Italian payment
systems are already
subject to the over-
sight of the Bank of

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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which fall under their jurisdiction.

Italy (Article 146 of
the Consolidated
Banking Law with
regard to payment
systems®). Bank of
Italy together with
Consob supervise the
security  settlement
systems and guaran-
tee funds (Article 77
of the Consolidated
Law on Financia
Intermediaries®

Furthermore, compa-
nies with registered
officesin Italy, which
intend to manage
clearing and settle-
ment services and the
gross settlement ser-
vices have to request
an authorisation from
Bank of Italy in
agreement with
CONSOB according
to the Regulation of
the same concerning
the Clearing and set-

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable




Directive 98/26/EC on Settlement Finality in Payment and Securities Settlement Systems 65

Italy —final report

Directive 98/26/EC

Member State’'s Legidation (Legidative Decree no. 210 of 12 April 2001)

2

3

4

5

6

7

Article!

Text

Appli-
cability?

Refe-
rence

Article
(A; P,
S; N)!

Content

Remarks

tlement of transac-
tions in non-deriva-
tive financial instru-
ments, under Article
69 of the Consoli-
dated Law on Finan-
cia Intermediation.
Such an authorisation
has been granted to
Montetitoli S.p.A. for
Express. Authorisa-
tion is also required
for the derivatives
market according to
the respective Regu-
lation of Bank of It-
ay and has been
granted to CC&G.

» >

systems.

10 | Anyone with a legitimate interest may
4 require an institution to inform him of
the systems in which it participates and
to provide information about the main
rules governing the functioning of those

L.D.

c) anyone with alegitimate interest may require
a participant to inform him of his systems and
to provide information about the main rules
governing the functioning of such system.

The L.D. adopted the
transparency rule of
the Directive in the
broad manner as re-
quested by the Euro-
pean Parliament in
order to include al
possible requests
from consumers.

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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A1l Member States shall bring into force the | N The L.D. entered into
P 1 lavs regulations and administrative force on 22 June
. . . . 2001. According to
S: 1,2 | provisions necessary to comply with Artide 7 of the de
this Directive before 11 December cree of the President
1999. They shal forthwith inform the of the Italian Repub-
Commission thereof. lic acts, legidlative
decrees and other
legidlative acts enter
into force on the 15"
day following the
publication of the
same in the officia
gazette (Gazetta Uffi-
ciale), unless other-
wise provided. The
L.D. had been pub-
lished on 7 June
20017

A: 11 When Member States adopt these | N L.D. | Pre- Legidative Decree of 12 April 2001, no. 210, | The directives for the
P:1 measures, they shall contain a reference amble | published in the official gazette (Gazetta Uffi- Sreamt?'%A ?‘rle ;a‘?
S:34 | to this Directive or shall be accompa- ciale) no. 130, dated 7 June 2001 — implemen- | ;" nd'er(':re:'cof the
nied by such reference on the occasion tation of the Directive 98/26/EC on settlement | president of the Ital-
of their official publication. The meth- finality in payment and securities systems ian Republic of 28
ods of making such a reference shall be The President of the Republic December 1985, no.
laid down by the Member States. With reference to Articles 76 and 87 of the | 1092, providing the
formula according to

1 A = article; P = paragraph; S = sentence; N = number ;

2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition);

D = discretion; n. a. = not applicable
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Constitution;

with reference to the directive 98/26/EC of
European Parliament and the Counsel of 19
May 1998 on settlement finality in payment
and securities systems,

with reference to the Law of 21 December
1999, no. 526, carrying the provisions for the
performance of the obligations arising from the
Italian membership in the European Commu-
nity (Community Law 1999) and in particular
Articles 1 and 18 concerning the execution of
the legidative delegation for the implementa-
tion of the directive;

with reference to the Consolidated Banking
Law, passed by legidlative decree on 1 Septem-
ber 1993, no. 385;

with reference to the Consolidated Law on Fi-
nancial Intermediation, passed by legidative
decree on 24 February 1998, no. 58;

with reference to the preliminary resolutions of
the Council of Ministers taken at the meeting
on 28 December 2000;

in admittance of the expert's opinions of the

which the preamble
of the L.D. has been

Set up.

1 A = article; P = paragraph; S = sentence; N = number ;

2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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competent parliamentary commissions;
with reference to the resolution of the Council
of Ministers taken at the meeting on 2 March
2001;
on proposal of the Minister of European Com-
munity Politics and the Minister of Treasury,
Budget and Economic Planning, in agreement
with the Minister of Foreign Affairs and the
Minister of Justice;
ENACTS
the following legidlative decree:
A: 1l Member States shall communicate to | N
P.2 the Commission the text of the provi-
sions of domestic law which they adopt
in the field governed by this Directive.
In this Communication, Member States
shall provide a table of correspondence
showing the national provisions which
exist or are introduced in respect of
each Article of this Directive.
A: 12 No later than three years after the date | n. a.
mentioned in Article 11(1), the Com-
mission shall present a report to the

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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European Parliament and the Council
on the application of this Directive, ac-
companied where appropriate by pro-
posalsfor its revision.

A. 13 This Directive shall enter into force on | n. a.
the day of its publication in the Official
Journal of the European Communities.

A: 14 This Directive is addressed to the Mem- | n. a
ber States.

Provisions of the L.D., which have no equivalent in the Directive:

o According to the principles and criteria lay down by the Italian law 526/1999 the L.D. should also contain provisions to reduce the risks connected
with the relationships between the participants and the intermediaries/brokers on whose behalf the participants are operating. This provision is neces-
sary due to the peculiarity of the Italian securities settlement system, which imposes on the participants all risks of the settlement as well as the obliga-
tion of settlement even in case of the insolvency or default of the intermediary. In order to assure the scope of the Directive and in particular the final-
ity of the transfer orders without any exception in the Italian securities settlement system and also taking into account the Italian bankruptcy provi-
sions, a special provision for the insolvency of an intermediary was necessary. In case of the insolvency of the
Dueto thisreason the L.D. providesinits Article 6 the following:

"1. In the event of insolvency proceedings being opened against an intermediary on whose behalf the participant carries out transfer orders as defined
in Article 1, paragraph 1, let. m), no. 2), the respective agreements between the participant and the intermediary shall not terminate. The liquidator or
the liquidating body shall subrogate into the rights and obligations arising out of the agreement until their complete performance. In case of default,

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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and in derogation of the provisions presently in force, the participant can receive payment of the capital, the interests and of the costs by making use
of the amount or the price of the financial instruments received for the orders carried out in good faith and for which the participant has the right to re-
tention for its own credits. The amounts of the provision for the execution of the transfer orders and the amount resulting from the realisation of the
guarantee or from guarantee systems with the purpose to guarantee the successful clearing and settlement are deducted.®.

2. The participant shall immediately notify the terms and conditions of the transaction to the liquidator or the liquidating bodies indicating the total
amounts used for the satisfaction of his own credit. The residual amount shall be an ordinary debt with regard to the insolvency proceedings.

3. The provisions of Article 8 apply to the collaterals granted to the participant prior to the moment of the opening of the insolvency proceedings for
credits arising from finality settlements as defined in Article 2 and the rights as set forth in paragraph 2.

4. In case of partial performance of the orders the liquidators can not contest towards the participant the payment of money and of the fulfilment of the
debts connected with the performance of the transfer orders.”

o Article12 of theL.D. setsforth:
"With Decree of the Ministry of Treasury, Budget and Economic Planning, in accordance with the Ministry of Justice, the Bank of Italy and Consob
can be enacted technical provisions in order to facilitate the application of thisL.D."*

o Article13of theL.D. provides:
"1. On the datethisL.D. will enter into force, Article 71 of the Consolidated Law on Financial Intermediation will have been repealed.
2. Article 72, paragraph 6, of the Consolidated Law on Financial Intermediation will be superseded by the following:
'6. For the liquidation of market insolvency the provisions of the L.D. implementing the directive 98/26/EC of the European Parliament and the Coun-
sel of 19 May 1998 on the settlement finality in payment and securities settlement systems.™

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable




Directive 98/26/EC on Settlement Finality in Payment and Securities Settlement Systems 71

Italy —final report

Directive 98/26/EC Member State’'s Legidation (Legidative Decree no. 210 of 12 April 2001)
1 2 3 4 5 6 7
Article' Text Appli- | Refe- | Article Content Remarks
cability? | rence | (A;P,
S N)!

Legislative Decree of 12 April 2001, no. 210, published in the official gazette (Gazetta Ufficiale) no. 130, dated 7 June 2001 (hereinafter referred to as"L.D."), transposed the Direc-
tive 98/26/EC on settlement finality in payment and securities systems (hereinafter referred to as "Directive") into Italian law.
According to the possible procedures of legislation provided by the Italian Constitution, the Directive was not implemented by an Act of Parliament, but by a legidative decree, hav-
ing the force of law, drafted by the Government and enacted by the President of the Italian Republic:
With reference to Article 76 of the Italian Constitution, on 21 December 1999, 10 days after expiration of the implementation term set forth in Article 11 of the Directive, with law no.
526 of the same day, published in the official gazette of 16 January 2000, the Italian Parliament delegated to the Government the implementation of the Directive 98/26/EC instructing
the same to make use of the options as provided in Article 4 of the Directive. Under leadership of the Minister of Treasury, Budget and Economic Planning the L.D. was drafted in co-
operation with the Ministry of Justice. It was finally approved by the Council of Ministers on 2 March 2001 and enacted by the President of the Italian Republic, as provided by Arti-
cle 87 of the Italian Constitution, on 12 April 2001.
Article 1 of the L.D. contains some more definitions not contained in the Directive, which are the following:
"a)  'Consolidated Banking Law' shall mean the legidlative decree 1 September 1993, no. 385 and subsequent modifications;
b) '‘Consolidated Law on Financial Intermediation’ shall mean the legislative decree 24 February 1998, no. 58 and subsequent modifications;
C) '‘Consob’ shall mean the Companies and Stock Exchange Commission (Commissione Nazionale per le Societa e la Borsa);
€) ‘central banks' shall mean the European Central Bank and the national central banks of the Member States of the European Union;
f) ‘intermediary’ shall mean one of the institutions as defined in let. h) no. 1), 2) and 4), which does not participate in the system;
q) ‘gross settlement’ shall mean the settlement transaction for the transaction of transfer orders without any set-off;
9) ‘Italian system’ shall mean one of the systems indicated in the Annex to thisL.D. aswell as one of the systems designated according to Article 10;
t) ‘guarantee system' shall mean one of the systems pursuant to Article 68, paragraph 1, and Article 69, paragraph 2, of the Consolidated Law on Financial Intermediation;
w)  ‘'system outside the European Union' shall mean a payment or securities settlement system of a state not belonging to the European Union.
Pursuant to the indications in the Annex the 'ltalian systems' are the following:
- payment systems: BI-REL and BI-COMP
- security systems: LDT and EXPRESS
- Clearing and guarantee systems for the derivative market managed by Cassa di Compensazione e Garanzia S.p.A.
Legidative decree 1 September 1993, no. 385 (Consolidated law on banking and credit issues).
Article 1, paragraph 2, let. a) of the Consolidated Banking Law
‘Italian bank’ shall mean a bank having its registered officein Italy.

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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Article 1, paragraph 2, let. b) of the Consolidated Banking L aw

'EC bank' shall mean a bank having its registered office and head office in any one member state other than Italy.

The L.D. makes use of the term 'ltalian and Community bank' instead of ‘credit institution' as set forth in the first indent of the Art. 2 let. b) of the Directive. Banks according to Art.
10 of Consolidated Banking Law are the only undertakings to carry out banking activities, which are 'fund-raising on a public basis and the granting of credit' (Article 10, paragraph 1
of the Consolidated Banking Law). These banking activities are the same as those provided in Article 1, paragraph 1 of the directive 77/780/EC, now Article 1, paragraph 1 of the di-
rective 2000/12/EC.

With regard to territorial restriction to Italian and Community banks the L.D. only expressly states the requirements of the bank's registered office in one of the Member States, now
contained in Article 6 of the directive 2000/12/EC.

The directive 2000/12/EC combines all previous directives on banking issues into one single act. Art. 2 (2) of the directive 77/780/E, which is no longer in force, is now Article 2 (3)
of the directive 2000/12/EC.

Legidative decree 24 February 1998, no. 58 (Consolidated law on financial intermediation according to the articles 8 and 21 of law 6 February 1996, no. 52).

Article 1, paragraph 1, let. €) of the Consolidated Law on Financial I ntermediation

'societa di intermediazione mobiliare' (SIM) shall mean an undertaking, other than a bank or afinancia intermediary entered in the register referred to in Article 107 of the Banking
Law, authorised to provide investment services having its registered office and head officein Italy.
Article 1, paragraph 1, let. f) of the Consolidated Law on Financial | nter mediation

'EU investment firm' shall mean an undertaking, other than a bank, authorised to provide investment services having its registered office and head office in the same member state of
the European Union, other than Italy.
The Consolidated Law on Financial Intermediation contains the provisions of the Italian legislative decree of 23 July 1996, no. 415, which implemented the directive 93/22/EC. The
terms societa di intermediazione mobiliare and EU investment firm are therefore the implementations of the term investment firm of said directive.
Article 8 of the EC-Regulation 3603/93

1. For the purposes of Articles 104 and 104b (1) of the Treaty, 'public undertaking' shall be defined as any undertaking over which the State or other regional or local authorities may
directly or indirectly exercise a dominant influence by virtue of their ownership of it, their financial participation therein or the rules which govern it. A dominant influence on the part
of the public authorities shall be presumed when these authorities, directly or indirectly in relation to an undertaking:

() hold the major part of the undertaking's subscribed capital;

(b) control the mgjority of the votes attaching to shares issued by the undertaking; or

(c) can appoint more than half of the members of the undertaking's administrative, managerial or supervisory body.

1 A = article; P = paragraph; S = sentence; N = number ;
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2. For the purposes of Articles 104 and 104b (1) of the Treaty, the European Central Bank and the national central banks do not form part of the public sector.

Agenti di cambio are a specia Italian category of financial intermediaries, which are allowed to carry out investment services for third parties. With the introduction of securities
investment firmsin 1991, the figure of the agente di cambio was abolished for the future. Therefore this special figure is going to die out.

Bank of Italy Regulation on Clearing and settlement of transactions in non-derivative financial instruments, under Article 69 of the Consolidated Law on Financial Intermediation, of
8 September 2000 defines in its Article 6 the participants of the systems, among which are also mentioned the Italian Post Office (Poste Italiane S.p.A.) and Cassa Depositi e Prestiti,
both have been privatised and are now private companies with public authorities as shareholders. These companies are public undertakings pursuant to Article 8 of the EC-Regulation
3603/93, a category not provided by the Directive, which had to be added for such reasons.

The addition of public undertaking to the institutions in the L.D. does not violate the Directive due to the fact that this a combination of the public authorities and private companies,
both indicated by the Directive.

Article 6 - Participants

1. Thefollowing may participate in the settlement services in their own name for own account or in their own name for customer account:

a) banks authorized in Italy to provide investment services and banks that may provide such services subject to mutual recognition;

b) investment firms authorized n Italy to provide investment services and investment firms that may provide such services subject to mutual recognition;

C) asset management companies, exclusively for the activity of managing investment portfolios on a client-by-client basis;

d) financial intermediaries entered in the list referred to in Article 107 of the Consolidated Banking Law that are authorized to engage in the activity referred to in Article 1.5 ¢) of the
Consolidated Law on Financial Intermediation or, exclusively for activity in derivative financial instruments, authorized to deal for own account;

€) stockbrokers entered in the single national roll referred to in Article 201 of the Consolidated Law on Financial Intermediation;

f) organizations that manage clearing and guarantee systems for transactions in derivative financial instruments referred to in Article 70 of the Consolidated Law on Financia Inter-
mediation;

0) persons that manage guarantee systems referred to in Article 69.2 of the Consolidated Law on Financial Intermediation;

h) the Bank of Italy;

i) Poste Italiane Sp.A.;

j) Cassa Depositi e Prestiti;

k) the Ministry of the Treasury.

2. In addition, the following may participate in the settlement servicesin their own name for own account or in their own name for customer account:

1 A = article; P = paragraph; S = sentence; N = number ;
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a) foreign organisations that carry on the activity of central depository or settlement of financial instruments, provided they are subject to supervisory measures equivalent to those
established in Italian legidation and their respective supervisory authorities have agreed to exchange information and apply reciprocity;

b) managers of foreign clearing and guarantee systems for transactions in financia instruments, provided they are subject to supervisory measures equivalent to those established in
Italian legislation and their respective supervisory authorities have agreed to exchange information and apply reciprocity;

¢) managers of guarantee systems referred to in Article 68.1 of the Consolidated Law on Financial Intermediation, provided they are authorised by the Bank of Italy in agreement with
Consab.

3. The company shall exclude participants who cease to belong to the categories referred to in the preceding paragraphs.

4. The company may suspend the persons referred to in paragraphs 1 and 2, except for the Bank of Italy and the Ministry of the Treasury, where they do not comply with the operating
procedures referred to in Article 4.2€) or do not satisfy any additional technical requirements established by the operating rules referred to in Article 4."

The Ministry of Treasury indicated as an example the privatisation of apublic institution.

Article 68 of the Consolidated L aw on Financial I ntermediation - Contract guarantee systems

1. The Bank of Italy, in agreement with Consob, may regulate the establishment and operation of systems designed to ensure the performance of transactions in financia instruments
other than derivatives carried out in regulated markets, including the issue of rules on the establishment of guarantee funds financed with contributions from their participants.

2. The capital of each fund shall be kept separate from that of the body that administersit and from that of other funds. Funds may not be the object of actions, seizures or attachments
by the creditors of the body administering them or creditors of the individual participants or in the interests of such creditors. Funds may not be included in bankruptcy proceedings
involving the body administering them or the individua participants. Legal and judicial set-off shall not apply and voluntary set-off shall not be allowed between credit balancesin the
deposit accounts of the funds and any debts that the administrator of the funds may have with the custodian. "

Article 69 of the Consolidated L aw on Financial I ntermediation - Clearing and settlement of transactions involving financial instruments other than derivatives

1. The Bank of Italy, in agreement with Consob, shall regulate the operation of the clearing and settlement service and the gross settlement service for transactions involving financial
instruments other than derivatives, including the establishment of time limits and preliminary and supplementary duties. Such regulations may provide for the clearing and settlement
service and the gross settlement service, excluding final settlement of the cash portion of transactions, to be managed by a company authorized by the Bank of Italy in agreement with
Consoh. For the transfer of registered collateral, including those different from shares, final endorsement may be effected in accordance with Articles 15(1) and 15(3) of Royal Decree
239 of 29 March 1942

2. The Bank of Italy, in agreement with Consob, may regulate the institution and operation of systems to ensure the performance of clearing and settlement of the transactions referred
toin paragraph 1 and may issue instructions concerning the establishment and administration of guarantee funds financed with contributions from participants.

3. Article 68(2) shall apply to the guarantee funds referred to in paragraph 2."

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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solidated Law on Financial Intermediation between trading and settlement there are two guarantee systems (guarantee funds), the contracts guarantee fund and the guaranteed settle-
ment fund, which are both managed by Cassa di Compensazione e Garanzia S.p.A. At this point, it has to be outlined that as a particularity of the Italian law and Italian market Cassa
di Compensazione e Garanzia S.p.A. performs therefore a dual role as manager of the funds as well as central counterparty in relation to the clearing and guarantee of the contracts
negotiated on derivative markets.

The contracts guarantee fund has to assure the good aim of contracts having as their object shares, convertible debentures, warrant, covered warrant and certificate representative of
movable deep quotas and real estate sluices negotiation, in case of assessed insolvency of one of the operating participants. The second, the guaranteed settlement fund, guarantees the
good aim of the clearing and of the liquidation of contracts having to object shares, convertible debentures, warrant and certified representative of movable deep quotas and real estate
sluices negotiation.

According to Article 8 of the L.D. the participants can make demands to the above-mentioned funds in case of insolvency of another participant in order to realise the guarantees for
the exclusive satisfaction of their rights. The fund, having performed the obligation of the insolvent participant, will then subrogate into the rights of the latter in order to recover the
payment and costs.

For this reason as well as for the fact that these are also offering collateral, the funds are also participants to the systems.

The Ministry of Treasury therefore confirmed the necessity to extend the participants to the guarantee systems in order to avoid any lack of regulation, which could lead to a systemic
risk. The extension of the participants can therefore be considered in compliance with the Directive.

Art. 74 of the Consolidated Banking Law

1. In exceptional circumstances the special administrators, in order to protect the interests of creditors, may suspend payment of the bank’s liabilities of whatever kind and the restitu-
tion to customers of financial instruments connected with services referred to in the legislative decree transposing Directive 93/22/EEC. The measure shall be adopted after consulting
the oversight committee and subject to authorisation by the Bank of Italy, which may issue directions for its implementation. The suspension shall be for a period of up to one month,
which may be extended in the same manner for an additiona two months.

2. During the suspension period forced executions or actions to perfect security interests involving the bank’s properties or customers' securities may not be initiated or prosecuted.
During the same period mortgages may not be registered on the bank’s immovable property nor may any other rights of preference on the bank’s movable property be acquired, ex-
cept in the case of enforceable court orders issued prior to the beginning of the suspension period.

3. The suspension shall not constitute insolvency.

Article 77 of the Consolidated Banking Law

1 A = article; P = paragraph; S = sentence; N = number ;
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1. In the case of special administration of branches of non-EC banks established in Italy, the specia administrators and the oversight committee shall assume the powers of the
administrative and control bodies of the parent bank with regard to such branches.

2. The provisions of this Section shall apply insofar asthey are compatible."

Art. 107 of the Consolidated Banking L aw

1. The Minister of the Treasury, after consulting the Bank of Italy and Consob, shall establish objective standards with reference to the activity carried on, the volume of business and
the ratio of debt to equity capital, on the basis of which to determine the financial intermediaries which must be entered in a special register kept by the Bank of Italy.

2. The Bank of Italy, in compliance with the resolutions of the Credit Committee, shall issue directions to financia intermediaries entered in the special register concerning capital
adequacy and the limitation of risk in its various forms as well as administrative and accounting procedures and internal control mechanisms. Where necessary, the Bank of Italy may
adopt measures concerning individual intermediaries in such matters. With reference to certain kinds of activity the Bank of Italy may also issue regulations aimed at ensuring that
they are carried on in aregular manner.

3. Intermediaries shall send the Bank of Italy, in the manner and within the time limits it establishes, periodic returns, as well as any other figures or documentsit may request.

4. The Bank of Italy may carry out inspections with the power to request the exhibition of documents and records deemed necessary.

4-bis. The Bank of Italy may prohibit intermediaries from undertaking new transactions for violation of laws or regulations issued pursuant to this decree.

5. Financial intermediaries entered in the special register shall remain entered in the general register; paragraphs 6 and 7 of Article 106 shall not apply to such intermediaries.

6. Financial intermediaries entered in the special register, where they have been authorised to provide investment services or acquired repayable funds in an amount exceeding their
capital, shall be subject to the provisions of Title 1V, Chapter I, Sections| and I11; Article 57, paragraphs 4 and 5, of the Consolidated Law on Financia Intermediation issued pursuant
to Article 21 of Law 52 of 6 February 1999 shall apply in place of Article 86, paragraphs 6 and 7, and Article 87, paragraph 1.

7. Article 47 shall apply to intermediaries entered in the register established by paragraph 1 that engage in the granting of loans in whatever form."

Article 56 of the Consolidated L aw on Financial I ntermediation

1. The Minister of the Treasury, acting on a proposal from the Bank of Italy or Consob, within the scope of their respective authority, may issue a decree dissolving the administrative
and control bodies of a SIM, an asset management company or a SICAV where:

a) serious administrative irregularities or serious violations of laws, regulations or bylaws governing its activity are found;

b) serious capital 10sses are expected;

¢) the dissolution has been the object of areasoned request by the administrative bodies, an extraordinary meeting of shareholders or the provisiona administrator appointed pursuant
to Article 53.

1 A = article; P = paragraph; S = sentence; N = number ;
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2. The measure provided for in paragraph 1 may also be adopted with respect to the Italian branches of non-EU investment firms. In this case the special administrators and the over-
sight committee shall assume the powers of the investment firm's administrative and control bodies with respect to such branches.

3. The Bank of Italy shall be responsible for the direction of the procedure and all the related formalities. Insofar as they are compatible, Articles 70(2-6), 71, 72, 73, 74 and 75 of the
Banking Law shall apply; where such provisions shall be understood to refer to investors instead of depositors and to SIMs, non-EU investment firms, asset management companies
and SICAVsinstead of banks; and the term “financial instruments” shall refer to financial instruments and cash.

4. Title 1V of the Bankruptcy Law shall not apply to SIMs, asset management companies or SICAVSs.

Article 78 of the Consolidated Banking L aw

1. The Bank of Italy may prohibit banks authorised in Italy from undertaking new transactions or order the closure of branches for violation of laws, regulations or bylaws governing
their activities, for management irregularities or, in the case of branches of non-EC banks, for insufficiency of funds.

Article 51 of the Consolidated L aw on Financial Intermediation

1. In the event of violations by SIMs, non-EU investment firms and banks, asset management companies, SICAV's or banks authorised to provide investment services having their
registered office in Italy of the provisions applicable to them under this decree, the Bank of Italy or Consob, within the scope of their respective authority, may order them to put an
end to such irregularities.

2. The supervisory authority which takes action may also, after consulting the other authority, prohibit the persons referred to in paragraph 1 from engaging in new transactions in-
volving single services or activities, at single branches or establishments of the intermediary or otherwise where:

a) the violations are likely to prejudice interests of ageneral nature;

b) it isamatter of urgency to protect the interests of investors.

Art. 82 of the Consolidated Banking Law

1. Where a bank not subject to compulsory administrative liquidation is insolvent, the court of the place where the bank has its registered office, upon request by one or more credi-
tors, upon petition of the public prosecutor or on its own authority, shall declare insolvency by way of aruling in camera after consulting the Bank of Italy and the legal representa-
tives of the bank. Where the bank is under special administration, the court may also declare insolvency upon petition of the special administrators after consulting the special admin-
istrators, the Bank of Italy and the superseded legal representatives of the bank. The provisions of the first paragraph, second sentence, and of the third, fourth, fifth, sixth and eighth
paragraphs of Article 195 of the Bankruptcy Law shall apply.

2. Where abank, even if it is of apublic nature, isinsolvent at the time a compulsory administrative liquidation decree isissued and insolvency has not been declared under paragraph
1, the court of the place where the bank has its registered office, upon petition of the liquidators or of the public prosecutor or on its own authority, shall issue a finding of insolvency

1 A = article; P = paragraph; S = sentence; N = number ;
2N = normal (mandatory requirement to be transposed); O = option (mandatory requirement with an option for transposition); D = discretion; n. a. = not applicable
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by way of aruling in camera after consulting the Bank of Italy and the superseded legal representatives of the bank. The provisions of the third, fourth, fifth and sixth paragraphs of
Article 195 of the Bankruptcy Law shall apply.

3. A judicia declaration of insolvency under the preceding paragraphs shall have the effects referred to in Article 203 of the Bankruptcy Law.

Article 71 of the Consolidated L aw on Financial I ntermediation

1. The clearing, settlement and guaranteeing of transactions carried out through the intervention of the systems regulated pursuant to Articles 69 and 70 shall be final and may not be
declared ineffectual with regard to the retroactive effect of the opening of bankruptcy proceedings, even where the participants are subject to such proceedings.

It is possible that this alternative does not have much relevance in practice due to the fact that in case of insolvency of banks the moment of the opening of such proceedings is deter-
mined according to Article 83 of the Consolidated Banking Law not as the moment of the issuing of the liquidation decree- by the Ministry of Treasury, but as the moment of installa-
tion of the liquidators or at least on the third consecutive day following the date of the liquidation decree. The decision can be considered as a warning so that it might be that no or
almost no transfer orders will be executed afterwards, if known to the participants, so the point of view of the Bank of Italy.

The guidelines BIREL/TARGET do not provide explicitly the moment of entry of transfer orders into the system, but the Bank of Italy is working on the transposition of the L.D.

The Bank of Italy Regulation of 8 September 2000 providing the authorisation for business of the settlement company and of its regulations by Bank of Italy are not applied, because
Bank of Italy is at the same time competent authority and settlement system.

Bank of Italy is working on the modification of the terms and conditions of the contracts to be executed with the participants of the system BI-COMP. For LDT no modifications are
provided, because thisis going to be replaced by Express 11 in the near future.

According to Article 2.4.1. of the Regulation of Cassa di Compensazione and Garanzia S.p.A., approved by the Bank of Italy on 15 May 2001 in accordance with the Regulation of
the Bank of Italy of 8 September 2000 on Clearing and guarantee of transactions in derivative financial instruments, under Article 70 of the Consolidated Law of Financia Interme-
diation, in conjunction with the Article 5 of the L.D. Cassa di Compensazione considers the moment of irrevocability of transfer orders the moment of "reception from the Market of
the particulars of contracts and simultaneous checking of the same ...".

The guidelines BIREL/TARGET do not provide explicitly the moment of entry of transfer orders into the system, but the Bank of Italy is working on the transposition of the L.D.

Art. 83 (paragraph 1) of the Consolidated Banking Law

1. From the date of the installation of the liquidating bodies pursuant to Article 85, and in any case from the third day following the date of issue of the compulsory administrative
liquidation decree, payment of liabilities of whatever kind and the restitution of third parties’ assets shall be suspended.

Even in this case there might be no suspension of payment and therefore no systemic risk, if an authorisation will be granted to continue the business pursuant to Article 90, para-
graph 3 of the Consolidated Banking L aw, which provides:

1 A = article; P = paragraph; S = sentence; N = number ;
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3. Where necessary and to assure the best realization of the bank’ s assets, the liquidators, subject to authorization by the Bank of Italy, may continue the business of the undertaking or
of certain branches of activity, in accordance with the cautionary recommendations of the oversight committee. The continuation of the business of the undertaking decided at the in-
stallation of the liquidating bodies within the time limit established by Article 83, paragraph 1, excludes the dissolution by operation of law of pre-existing legal relationships that is
provided for in the legislation referred to in paragraph 2 of such article.”

Tribunal of Catania, 9 September 1997; Italian Supreme Court 5 May 1985, no. 3338; 18 August 1976, no. 3047; 3 May 1956, no. 1883.

Article 203 of the Consolidated Banking Law - Forward contracts

1. Without prejudice to the time limits for the effects of compulsory administrative liquidation referred to in Article 83 of the Banking Law and to the provisions of Article 90(3)
thereof, Article 76 of the Bankruptcy Law shall apply to derivative financial instruments, to the analogous instruments identified pursuant to Article 18(5a), to foreign exchange for-
ward transactions, securities lending transactions, repurchase agreements and stock exchange repos. All contracts concluded, even if not yet executed in full or in part, by the date of
declaration of bankruptcy or the date from which the decree of compulsory administrative liquidation has effect shall be included for the purposes of this article.

2. For the application of Article 76 of the Bankruptcy Law to financial instruments and transactions specified in paragraph 1, reference may also be made to the replacement cost of
the same, calculated according to market values at the date of declaration of bankruptcy or the date from which the decree of compulsory administrative liquidation has effect.

Article 10 has a fifth paragraph stating the following: "5. The Ministry of Treasury after having heard the Bank of Italy and Consob can execute agreements with the competent
authorities of a state not belonging to the European Union for the application of the provisions of this legidative decree to the Italian authorities who are participating in the system of
the foreign state on the basis of reciprocity."

The Bank of Italy confirmed that from its point of view there is no necessity to issue any regulations regarding the designation of systems at the moment.

Article 146 of the Consolidated Banking L aw — Oversight of Payment Systems

1. The Bank of Italy shall promote the regular operation of payment systems. For this purpose it may issue regulations to ensure the efficiency and reliability of clearing and payment
systems.

Article 77 of the Consolidated L aw on Financial I nter mediation — Supervision of clearing, settlement and guarantee systems

1. The supervision of the systems referred to in Articles 68, 69(2) and 70, of the persons that administer such systems and of the company referred to in Article 69(1) shall be carried
out by the Bank of Italy and Consob. To this end, the Bank of Italy and Consob may require system managers, the company and market participants to provide information and re-
cords concerning the clearing and settlement of transactions and may carry out inspections.

Due to such infringement for failure to implement the Directive on time the European Commission already sent a reasoned opinion on 29 December 2000 to Italy. According the
information received such infringement proceedings should have been terminated, when the L.D. was notified to the European Commission.

In case of default are applicable Section 1721 and 2761 of the Italian Civil Code.
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% According to the information received by the Ministry of Treasury and the Bank of Italy at the moment there is no intention to draft any technical provisions, e.g., which might con-
cern the co-ordination of the finality and the principles of Italian bankruptcy law.
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