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Appendix A 
AFME response to the EC targeted consultation on an EU Listing Act 
23 February 2022
(1) Suggestions on how the regime for secondary issuances could be simplified (in addition to our response to Question 12(a))
Firstly, other regimes, such as Australia, permit large share capital raises without the production of a prospectus in reliance on existing ongoing disclosures and the publication of a cleansing document at the time of the capital raise. The cleansing document updates published disclosure and publishes information relevant to the capital raise (e.g. reasons for and uses of the proceeds). Key to the adoption or acceptability of such an approach in connection with large capital raises (without mandating the use of a prospectus) is ensuring that ongoing disclosures and cleansing documents are prepared to the right standards and quality and are appropriately diligenced such that they may be relied upon to protect the issuer, investors and underwriters in connection with a large capital raise as this is the case in the US for example, as discussed above.  In order for such a regime to work effectively, the right standards of liability need to apply to such information so that investors investing in secondary offerings are not prejudiced versus investors investing in primary offerings. This is the not the case under the existing EU framework of the Transparency Directive and Market Abuse Regulation, which impose lighter obligations, in terms of quality, standards and liability on a listed company’s ongoing disclosures.  Consideration should also be given to ensuring that liability for information that has been published by, and is the responsibility of, the issuer, including information published at a time when the underwriters were not engaged by the issuer, does not attach to underwriters acting in connection with such a capital raise.

In addition, we believe that the regime for secondary issuances can be improved through a combination of measures:

· More alignment between existing ongoing disclosure requirements, such as disclosures required under the Transparency Directive, the MAR and prospectus content requirements, and encouraging issuers to prepare those disclosures to the same standards as for a prospectus, in which case a prospectus for secondary issuances could be easily prepared by way of incorporation by reference. 
· A streamlined or no approval requirement for well-known seasoned issuers who are considered to meet the necessary standards in their existing URD. See our response to question 38.
· Ensuring a complete, searchable and easily navigable single depositary for all regulated information, i.e. the European equivalent to EDGAR in the U.S. 
· Reassessing certain of the content requirements for prospectuses for secondary offerings, e.g. description of share capital, directors’ details. See our response to question 14(b) for further examples. Certain of this information will already be available on the issuer’s website, included in the notes to its financial statements, or otherwise easily accessible. 



(2) Our view on Article 27 of the Prospectus Regulation and prospectus customary language (supporting our response to Question 21)
[bookmark: 2.1.6._The_prospectus_for_secondary_issu]We believe that while the prospectus should be published only in English (as the customary language in international finance), there should be an additional possibility for the issuer or Competent Authority to choose to publish the prospectus summary in the national language of the respective home member state in the EU.  The translation of the prospectus summary into a local language may prove helpful, in particular, in the context of retail investors. For qualified investors only offerings, it should be allowed to publish a prospectus only in English.
(3) “AFME comments on the European Commission’s proposals to increase SME research” June 2020 policy paper (supporting our response to Question 76(d))
Please see attached addendum (below) for further views of AFME and its members relating to increased SME research.

(4) Our view on the current market position for making a MiFID II target market assessment at the time of the SPACs IPO (supporting our response to Question 86)
Currently, the market position on  making a MiFID II target market assessment at the time of the IPO is as follows:

· Positive target market analysis for the units (including the shares and warrants that comprise the units: Eligible counterparties and professional investors (no KID required).  
· Negative target market analysis: Typically, no negative target market would be assigned (other than under certain circumstances where the instruments constitute a PRIIP).
The Commission/ESMA should endorse this approach or clarify if anything further or different would be expected, bearing in mind that AFME does not believe anything more meaningful or useful would be feasible.

The concept of not excluding retail investors by a negative target market analysis or product intervention is supported by the following:

· At IPO, investors (whether professional or not) enjoy downside protection through the time of the business combination through the escrow account and the ability to redeem shares
· At de-SPAC/business combination,  investors are able to take a decision to redeem or stay invested based on the shareholder circular or equivalent information 
Therefore, as long as the market enjoys a redemption right and a sufficient level of information disclosure on the target company in the business combination, any investor can participate in the secondary market for SPAC securities in the same way as for other equivalent public market securities.

Addendum 

Briefing Note
AFME comments on the European Commission’s proposals to increase SME research 
23 June 2020
1. Possible re-bundling of SME research 

AFME recognises the importance of measures designed to increase research coverage of European small and medium-sized enterprises (SMEs) and thus improve access to capital markets funding for SMEs. For example, an important step that could be taken to promote SME research would be to allow pre-IPO (or other transactional research) to qualify as a minor non-monetary benefit (see sections 3 and 4 below on pre-IPO/transactional research for more details). 

We believe that research is an important component of the decision-making process for investors, and therefore that all research purchased by investors should be subject to the same controls in terms of quality, independence and transparency of purchasing arrangements. Such a framework would be consistent not only with the Commission’s rules on transparency and management of conflicts of interests, but also with the rules in other key jurisdictions, including the United States, into which such sponsored research could be published. 

AFME looks forward to working the Commission on developing a well calibrated framework that improves the research coverage of European SMEs while preventing detrimental impacts on the research market. 

2. The rules on issuer-sponsored research work well and do not need to be further clarified 

In our view, it is clear that issuer-sponsored research can currently be provided and can constitute an acceptable minor non-monetary benefit under Article 12(3)(b) of the MiFID II Delegated Directive, and on Question and Answer 6 of section 7 of the ESMA Investor Protection Q&A. We also consider that the existing guidance relating to conflicts of interest management, clarity in communications, and rules relating to marketing communications, are sufficient and do not need further amendment. 

3. Pre-IPO/transaction research should be able to qualify as a minor non-monetary benefit 

AFME notes, however, that the rules relating to issuer-sponsored research are not relevant in the context of pre-IPO (or other transactional research), where such research is not sponsored by the issuer, but is produced by the Research department on behalf of its investor clients. 

We believe that an important step that could be taken to in respect of every European company that wishes to access funding on capital markets, would be to clarify that pre-IPO/pre-transactional research produced independently by research departments and broadly distributed to potential investors to educate them about an upcoming transaction can still be distributed to and received by potential investors free of charge as an acceptable minor non-monetary benefit. 

This is currently the position in some, but not all, EU markets thanks to NCA guidance that, in this limited scenario, such research is comparable in nature and scale to issuer-commissioned research coverage, which is already permitted under Article 12(3)(b) of the MiFID II Delegated Directive. 

We believe that the rationale for this assessment is strong. Where research is produced in advance of an IPO (or other capital markets transaction), it is produced in order that a potential investor base can better understand the investment proposition, and is made available to numerous potential investors. The correct policy (and existing legislative) outcome is, in our view, that this should be treated as an acceptable minor non-monetary benefit.

4. Summary of MiFID II Pre-IPO/Transaction Research Issues 

Introduction 

This summary sets out concerns around the applicability of Article 12(3)(b) of the Delegated Directive in connection with the investor education process when pre-IPO/transaction research (“pre-deal research”) is produced by independent financial analysts in the research departments of firms which also underwrite or place the initial public offering. It also summarises the need for clarification as to the treatment of independent pre-deal research reports and any accompanying investor education meetings discussing those reports under the MiFID II regime. 

Background 

Article 12 of the Delegated Directive provides that investment firms providing investment advice on an independent basis or portfolio management services shall not accept non-monetary benefits that do not qualify as “acceptable minor non-monetary benefits”. Therefore, any material, such as independent pre- deal research, must either be an acceptable minor non-monetary benefit or must be priced and paid for. 

ESMA has published a Q&A on MiFID II and MiFIR investor protection topics (ESMA 35-43-349).[footnoteRef:1] In section 7 of the Q&A on Inducements (research) ESMA provided an answer to the following question:  [1:  See ESMA Q&A on MiFID II and MiFIR investor protection topics (ESMA 35-43-349), available here: https://www.esma.europa.eu/sites/default/files/library/esma35-43-349_mifid_ii_qas_on_investor_protection_topics.pdf 
] 


“Question 6 - In what circumstances should material received by a firm providing independent investment advice or portfolio management services be considered a minor non-monetary benefit under Article 12(3) of the MiFID II Delegated Directive rather than research?” 

In the answer to this question, ESMA cited Article 12(3)(b) of the Delegated Directive which sets out what could be deemed “acceptable minor non-monetary benefits” which states, in part: 
· written material from a third party that is commissioned and paid for by a corporate issuer or potential issuer to promote a new issuance by the company … provided that the relationship is clearly disclosed in the material and that the material is made available at the same time to any investment firms wishing to receive it or to the general public” [Emphasis added] 

ESMA stated that “this exemption can allow investment firms to receive ‘pre-deal’ material directly relating to a new capital raising event by an issuer, which is produced by a third party such as another investment firm who is placing and/or underwriting the issue (often referred to as ‘connected research’), provided that the nature of the material is made clear and it is available at the same time to any prospective investor.” In addition, ESMA noted that “any non-monetary benefit that involves a third party allocating valuable resources to the investment firm shall not be considered as minor and shall be judged to impair compliance with the investment firm’s duty to act in their client’s best interest” as specified in Recital 30 of the Delegated Directive [Emphasis added]. 

Issues Arising 

A. The commentary above indicates that pre-deal research typically supplied by underwriters on IPO should be considered a minor non-monetary benefit and therefore not imposing the requirement to separately price and pay for that material. We think this is the correct approach, however, the specific requirements of the provision cited are not consistent with pre-deal research as typically provided by independent research departments and thus, contrary to what we believe ESMA intended, does not allow the distribution of pre-deal research. These are the reasons: 
a) Pre-deal research is not commissioned by the corporate issuer – While it is the policy of many firms to produce pre-deal research when they are acting as an underwriter or placing agent, it is the independent research department’s determination whether or not to produce such material for the benefit of its investor client base. Pre-deal research is educational material produced for investors that assist in the efficient functioning of the IPO marketplace. Unlike underwriting or placing services, it is not commissioned by the issuer. 
b) Pre-deal research is not paid for by the corporate issuer – Although issuers often do pay for printing and distribution costs of pre-deal research, such as the mailing of hard copies, issuers do not pay for the costs of creating pre-deal research and accompanying investor education, which may include analyst time, other production costs and travel. 
c) Pre-deal research is not promotional for a new issuance – As described more fully in (a) above, pre-deal research and accompanying investor education provided by an independent research department is educational material for investors and not promotional for a new issuance. In particular, it does not contain a target price or a recommendation on an issuer. Indeed, both MiFID I and Article 37(2) of MiFID II Delegated Regulation (EU) 2017/565 set out a number of requirements to ensure that “[f]inancial analysts should not engage in activities . . . inconsistent with the maintenance of that person’s objectivity. These include participating in investment banking activities such as . . . participating in ‘roadshows’ for new issues of financial instruments; or being otherwise involved in the preparation of issuer marketing.”[footnoteRef:2] Under both MiFID I and II, it would impairthe objectivity of an independent analyst to be involved in promotion of a new issue as described in Article 12(3)(b). Similar provisions around the role of an independent analyst in an investment banking transaction exist in several non-EU jurisdictions as well. The incorrect categorisation of independent pre-deal research as promotional to an issuance and commissioned and paid for by an issuer would not be consistent with regulatory requirements designed to safeguard a financial analyst’s independence and objectivity.  [2:  See recital 56 of MiFID II Delegated Regulation (EU) 2017/565, available here: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32017R0565&from=EN 
] 

d) Pre-deal research is not generally made available at the same time to any investment firms wishing to receive it or to the general public/available at the same time to any prospective investor – As legal requirements related to pre-deal research and accompanying investor education differ by jurisdiction, for example the US and Canada where written pre-deal is generally impermissible, it is not typically provided to any prospective investor or the general public.
e) Production of independent pre-deal research involves the allocation of valuable resources – The production of independent pre-deal research and accompanying investor education involves the allocation of analyst time and resources. It is unclear from the ESMA Q&A guidance whether such time and resource (perhaps because it is not ongoing but a short term limited deal specific allocation) would not be considered to be the allocation of valuable resources under the requirements of MiFID II.

Proposed Action 

For the reasons described above, the transposition of the delegated directive on research in some member states, for example the UK,[footnoteRef:3] specifically qualified pre-deal research as a minor non-monetary benefit. It has therefore continued to be distributed free of charge to potential investors since 2018. With the end of the transitional period after the exit of the United Kingdom from the Union, there is the danger that uncertainty as to the qualification of pre-deal research may result in potential investors in new transactions feeling unable to receive independent investor education materials. This would be inadvisable in any situation, but particularly so at a time when European firms will need to access capital markets financing to expedite the recovery from the Covid-19 pandemic. Given that there have been no issues with the application of the rules as set out by the FCA in 2018, we would ask that the Commission takes the opportunity offered by the 2020 MiFID review to clarify that the distribution of independent pre-deal research can continue to be considered as a minor non-monetary benefit. [3:  Rule 2.3A.19(5)(e) of the UK Financial Conduct Authority’s Conduct of Business Sourcebook states that “research relating to an issue of shares, debentures, warrants or certificates representing certain securities by an issuer, which is: 
(i) produced: 
(A) prior to the issue being completed; and 
(B) by a person that is providing underwriting or placing services to the issuer on that issue; and 
(ii) made available to prospective investors in the issue…” 
is an acceptable minor non-monetary benefit (provided that the conflict of interest management provisions for independent research are met).  ] 
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